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H.R. 734, TO AMEND THE ACT ENTITLED "AN 
ACT TO PROVIDE FOR THE EXTENSION OF 
CERTAIN FEDERAL BENEFITS, SERVICES, 
AND ASSISTANCE TO THE PASCUA YAQUI 
INDIANS OF ARIZONA, AND FOR OTHER 
PURPOSES" 

FRIDAY. APRIL 30, 1993 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS, 

COMMITTEE ON NATURAL RESOURCES, 
Washington, DC. 

The subcommittee met, pursuant to call, at 10:30 a.m. in Room 
1324, Longworth House Office Building, Hon. Bill Richardson 
(chairman of the subcommittee) presiding. 

STATEMENT OF HON. BILL RICHARDSON 
Mr. RICHARDSON. The committee will come to order. 
Today we will be hearing testimony on H.R. 734, an act to pro­

vide for the extension of certain benefits, services, and assistance 
to the Pascua Yaqui Indians of Arizona and for other purposes. 

This measure is sponsored by Representative Pastor and is co­
sponsored by Representatives English and Kolbe. 

As I have stated before, there are three fundamental maxims of 
Federal Indian law: first, the Congress has plenary powers over 
Tribes and all Indian law is Federal; second, State and other gov­
ernments are excluded from that relationship; and third, Tribes re­
tain all sovereignty not expressly divested by the Congress. It is 
the third concept that is the subject of today's hearing. 

The Bureau of Indian Affairs has established a policy of cat­
egorizing how a Tribe is recognized. Specifically, the BIA distin­
guishes between "historic" Tribes and "nonhistone" Tribes. These 
"nonhistone" or "created" Tribes have apparently not been viewed 
by the Department of the Interior as having the same sort of inher­
ent sovereignty that historic Tribes possess. 

Today the committee will explore the Department's position on 
the subject, see why these distinctions exist, attempt to ascertain 
whether the distinction between the historic and nonhistone Tribes 
is necessary, and see whether we need to utilize the plenary power 
of Congress to fix any problems in the existing scheme. 

At the heart of this inquiry is the concept of tribal sovereignty. 
This concept is the heart and soul of the Federal tribal relation­
ship. Sovereignty is something this committee takes extremely seri­
ously. Tribal sovereignty is inherent, and it is the task of the Con-

(1) 



2 

gress to acknowledge the existing sovereignty Tribes retain, not to 
delegate these powers. 

Again, I ask that all witnesses summarize their statements in 
five minutes. The statements will be fully entered into the record, 
and we will utilize a little enforcement mechanism in terms of 
making sure that we not go over the five minutes as we want to 
debate this issue in questions and answers. 

Again, your full, written statement will be made part of the 
record. And I would first like to welcome Ms. Carol Bacon, Director 
of Tribal Services, Bureau of Indian Affairs. 

Before we proceed, let me insert in the record a statement by 
Congressman Ed Pastor, from Arizona's Second District. His state­
ment will be made a full part of the record. 

Let me recognize that this hearing is held at his request. And he 
has asked for expeditious action on this legislation. 

[Prepared statement of Representative Pastor follows:] 

STATEMENT OF THE HON. Eo PASTOR 

Mr. Chairman, I would like to take this opportunity to thank you and the other 
Members of the Subcommittee for holding this hearing today on H.R. 734. Your at­
tention to this very important matter is much appreciated by myself and the Pascua 
Yaqui Tribe. 

The bill, of which I am the primary sponsor, seeks to clarify the status of the 
Pascua Yaqui Tribe of Arizona and enable the people of the Tribe to receive the full 
benefits of sovereignty to which they are rightfully entitled. In addition, H.R. 734 
opens the enrollment of the Tribe for a period of three years. 

As you well know, Mr. Chairman, the Bureau of Indian Affairs (BIA) has created 
a distinction between "created" Tribes and "historic" Tribes. This distinction, and 
BIA's insistence that the Pascua Yaquis are a "created" Tribe, have caused numer­
ous hardships for the Tribe, which is currently in the process of revising its Con­
stitution and Bylaws. My bill seeks to rectify this situation by simply declaring that 
the Pascua Yaqui Tribe IS indeed an "historic" Tribe. 

The Pascua Yaqui people are an "historic" Tribe in every sense of the word. The 
Tribe currently enjoys many of the attributes of sovereignty that "historic" Tribes 
benefit from, and provides a wide array of services to its people across Arizona. In 
addition, the State has recently reco~ized the government-to-government relation­
ship with the Tribe. Finally, Mr. Charrman, the Yaqui people have a long and proud 
history within what is now the United States. It is a history not of individuals, but 
of clans, villages, and the struggle of a collective people. It is time, Mr. Chairman, 
that this history be acknowledged by the Federal government. 

Mr. Chairman, I do not wish to speak on behalf of the Tribe, for only the Pascua 
Yaqui people themselves can express the frustration and the indignation that they 
have experienced. I only ask that you listen to the testimony today and work with 
me to right this wrong that the Pascua Yaqui people have long suffered from. 

Thank you Mr. Chairman. 

Mr. RICHARDSON. Also, at this time I request the bill, back­
ground, and section-by-section analysis be made part of the record. 

[Text of the bill, H.R. 734, and background information follow:] 
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H.R.734 
To amend the Act entitled "An Act to provide for the extension of certain 

Federal benefits, services, and assistance to the Pascua Yaqui Indians 
of Arizona, and for other purposes.". 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 2, 1993 
Mr. PASTOR (for himself, Mr. KOLBE, and Ms. EI'\GLISH of Arizona) intro­

duced the following bill; which was referred to the Committee on Natural 
Resources 

A BILL 
To amend the Act entitled "An Act to provide for the mcten­

sion of certain Federal benefits, services, and assistance 

to the Pascua Yaqui Indians of Arizona, and for other 
purposes." . 

1 Be it enacted by the Senate and HOU$e of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SOVEREIGNI'Y OF PASCUA YAQUI TRIBE. 

4 (a) IN GENERAL.-Subsection (a) of the first section 

5 of the Act entitled "An Act to provide for the extension 

6 of certain Federal benefits, services, and assistance to the 

7 Pascua Yaqui Indians of Arizona, and for other purposes" 

8 (25 U.S.C. 1300f(a)) is amended by inserting after the 
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1 first sentence the following: "The Pascua Yaqui Tribe, a 

2 historic Indian tribe, is acknowledged as a federally recog-

3 nized Indian tribe possessing all the attributes of inherent 

4 sovereignty which have not been specifically taken away 

5 by Acts of C<mgress and which are not inconsistent with 

6 such tribal status.". 

7 (b) EXTENSION OF ENROLLMENT DEADLINE.-Sec-

8 tion 3 of such Act (25 U.S.C. 1300f-2) is amended-

9 (1) in paragraph (B) by striking "and"; and 

10 (2) by redesignating paragraph (C) as para-

11 graph (D) and inserting after paragraph (B) the fol-

12 lowing new paragraph (C): 

13 "(C) all those persons of Yaqui blood who are 

14 citizens of the United States and who, within three 

15 years after the date of enactment of this paragraph, 

16 apply for enrollment in the Pascua Yaqui Tribe pur-

17 suant to the membership criteria and procedures 

18 provided for in the official governing documents of 

19 the Pascua Yaqui Tribe; and". 

0 
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BACKGROUND ON H.R. 734 

H.R. 734, sponsored by Representatives Pastor, English and Kolbe, clarifies the status 
of the Pascua Yaqui Tnbe of Arizona. Although the tnbe was recognized by the Congress 
on September 18, 1978 through P.L 95-375, the Bureau of Indian Affairs has consistently 
taken the ·position that the tnbe does not have all the powen of a sovereign tnbal 
government. Even though regulatory rights are generally viewed as inherent among most 
federally recognized tnbes, the BIA has established a distinction among tnbes asserting that 
some tnbes are "historical" and possess all sovereign rights and some tnbes are "created" and 
have limited sovereign rights. The position that the Pascua Yaqui tnbe is not a historical 
tnbe is derived from a Solicitor's Opinion from April 13, 1936. This opinion dealt with two 
Minnesota tnbes and asserted that the two tnbes do not possess the same powen as other 
sovereign tnbes. H.R. 734 clarifies that the Pascua Yaqui tnbe is indeed a "historical" tnbe. 

The Yaqui Indians are descendants of the ancient Toltecs who ranged from what is 
now the city of Durango, north to southern Colorado, and west to California. The U.S. 
boundary line, determined by agreement with Mexico, divided the Indian territories occupied 
by Pimas, Papagos, Apaches, Yaquis, and other Indians. Between 1880 and 1910, thousands 
of Yaquis who Oed Mexico to escape the Mexican landownen and dictatorial Mexican 
Government were accepted by the United States and given asylum in the Arizona territory. 
Many of the Yaquis settled near Tucson in what came to be known as the Pascua Village. 

In 1964, the Federal Government conveyed 202 acres of Federal land near Tucson 
to the Pascua Yaqui Association, a formal governmental organization established at the 
request of Congress to manage the conveyed land. (Act of October 8, 1964, Private Law 88-
350, 78 Stat. 1196). The express tnajor purpose of this Association was to administer the 
lands granted to it for the collective use and benefit of all its tnbal members. 

However, the 1964 Act which provided land to the Yaquis prolubited them from 
receiving services and benefits under other Federal Indian laws. As a result, the Yaquis 
were unable to participate in econotnic development or educational programs, and tnbal 
memben were denied access to available medical services on nearby Indian reservation. 
P.L 95-375 was enacted to make the Yaqui Indians eligible for services provided to other 
Indians through any agency, including the Bureau of Indian Affairs and the Indian Health 
Service. 

The Conference Report in 1978 indicates Congress' intention with regard to the 
recognition of Pascua Yaqui and the tnbe's status: 

"As passed by the Senate, S. 1633 C2tends Federal recognition to the 
Pascua Yaqui Indians of Arizona, which includes eligibility for all Federal 
services and benefits provided to Indians because of their status as Indians; 
recognition of tnbal powen of self-government; reservation status for the 
Yaqui lands; and provision for tnbal authority to assume c:riminal and civil 
jurisdiction on such lands on an optional basis. 
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The amendment to the House eliminated language providing for self­
government; reseiVation status; and criminal and civil jurisdiction. 

The conference committee adopted a substitute, by way of compromise. 
The House agreed to accept the Senate provision with respect to tnbal self­
government and reseiVation status. On the question of jurisdiction, the Senate 
agreed that the State should continue to exercise criminal and civil jurisdiction 
on the Pascua Yaqui reseiVation lands as if such jurisdiction had been 
assumed under Public Law 83-280. Public Law 83-280 authorizes a State to 
exercise comprehensive civil and criminal jurisdiction over Indian reseiVations 
within State boundaries, with specified protections for the trust nature of the 
land. The State may, at its option, retrocede jurisdiction to the Federal 
Government on a complete or panial basis by action of the State legislature. 

The House amendment limited the membership of the tnbe to the 
present members of the Pascua Yaqui Association. Other persons of Yaqui 
blood who apply within 1 year and comply with the associations' membership 
criteria, plus direct lineal descendants. The conference repon adopts language 
to extend the time in which to apply for membership (2 years) and extends 
membership to the present association, plus those Indians of Yaqui blood who 
are U.S. citizens, and direct lineal descendants of enrolled members." House 
Conf. Rept. No. 95-1339. 

In addition to clarifying the recognition status of the Pascua Yaqui tnbe, H.R. 734 
extends the enrollment deadline for membership in the tnbe to three years after enactment. 
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SECI'ION-BY-SECI'ION ANALYSIS OF H.R. 734 

SECI'ION 1. SOVEREIGNlY OF THE PASCUA YAQUI TRIBE 

(a) IN GENERAL Subsection (a) provides that the 1978 Act "to provide for the 
extension of certain Federal benefits, services, and assistance to the Pascua Yaqui Indians 
of Arizona, and for other purposes.", is amended by inserting a sentence asserting that the 
Pascua Yaqui Tribe is an historic tribe and possesses all the attributes of inherent tnbal 
sovereignty which have not been taken away by Acts of Congress. 

(b) EXTENSION OF ENROLLMENT DEADLINE. Subsection (b) provides for an 
enrollment extension to all persons of Yaqui blood who are citizens of the U.S. who meet 
the tnbal membership criteria of the Pascua Yaqui Tribe. The provisions allows such 
persons to be enrolled within 3 years from the date of enactment. 
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Mr. RICHARDSON. Ms. Bacon, welcome. Please step up to the 
mike and identify the gentleman with you as we proceed. 

STATEMENT OF CAROL BACON, DIRECTOR, DIVISION OF TRIB­
AL SERVICES, BUREAU OF INDIAN AFFAIRS, DEPARTMENT 
OF THE INTERIOR, ACCOMPANIED BY SCO'IT KEEP, ASSIST­
ANT SOLICITOR, DEPARTMENT OF THE INTERIOR 
Ms. BACON. Thank you. With me today is Scott Keep. He is the 

Assistant Solicitor for the Branch of Tribal Government and Alas­
ka, in the Department of the Interior. 

Good morning, Mr. Chairman. I am pleased to be here today to 
present the views of the Department of the Interior on H.R. 734, 
a bill which would amend the act entitled, "An act to provide for 
the extension of certain Federal benefits, services, and assistance 
to the Pascua Yaqui Indians of Arizona, and for other purposes." 

We oppose enactment of H.R. 734, which would establish the 
Pascua Yaqui as a historic Tribe and extend the enrollment dead­
line to allow enrollment of Pascua Yaqui citizens of the United 
States to become members of the federally recognized Tribe. 

H.R. 734 would acknowledge the Pascua Yaqui as a historic 
Tribe "possessing all the attributes of inherent sovereignty which 
haven't been specifically taken away by acts of Congress and which 
are not inconsistent with such status." The Pascua Yaqui Tribe is 
comprised of members from the Pascua Yaqui Association who are 
descendants of a group of Yaqui Indians who were granted political 
asylum by the United States after they fled from Mexico many 
years ago. Before the 1978 act extended certain Federal benefits 
and services to the Pascua Yaqui Indians and the provisions of the 
Indian Reorganization Act of June 18, 1934, the Yaquis never had 
a Reservation in the United States and had no special relationship 
with the Federal Government because of their status as Indians. 

The Department of the Interior has a longstanding position on 
historic versus nonhistone Tribes which is based on the interpreta­
tion of law and historical factual differences between groups of In­
dians and also the policies of the Department. 

Since the enactment of the Indian Reorganization Act of June 18, 
1934, the Department has held that Adult Indian Communities 
may not possess all of the same attributes of sovereignty as a his­
toric Tribe. A historic Tribe has existed since time immemorial, and 
its powers are derived from its inextinguishable and inherent sov­
ereignty. 

A historic Tribe has the full range of governmental powers except 
where it has been removed by Congress in favor of either the Unit­
ed States or the State in which the Tribe is located. By contrast, 
a community of adult Indians is made up of individual Indian peo­
ple who reside together on trust land. It is within the community's 
authority to levy assessments on its members for the use of com­
munity property and privileges as these assessments would be inci­
dental to the ownership of the property. 

A community may also levy assessments on nonmembers coming 
or doing business on community lands. So a community of Indians 
may have a certain status which entitles it to certain privileges 
and immunities; however, that status is derived from the primary 
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Federal interest in benefiting Indians, not from the historical sta­
tus of the Tribe. 

In reviewing the proposed Constitution of the Pascua Yaquis in 
1987, the Assistant Secretary found the Pascua YaquiTribe was a 
community of adult Indians; and it did not possess all the same at­
tributes of sovereignty as a historic Tribe. The Constitution was ap­
proved with this interpretation in 1988. The Department, in its 
Code of Federal Regulations, Part 83.1(1), describes the definition 
of historically, historical and history, as "means dating back to the 
earliest documented contact between the aboriginal Tribes from 
which the petitioners descended and citizens or officials of the 
United States, colonial or territorial governments, or if relevant, 
citizens and officials of foreign governments from which the United 
States acquired territory." 

While the Pascua Yaqui may have had some status to justify 
Congress' extension of Federal benefits to them in the exercise of 
Congress' power over the Indians, the Pascua Yaqui cannot meet 
the criteria for a historic Tribe. 

We see no justification for the change in the status of the Pascua 
Yaqui Tribe. There are numerous other Indian Tribes that are eli­
gible for Federal services and benefits but like the Pascua Yaqui 
Indian Tribe, are not historic Tribes with all the attributes of in­
herent sovereignty. Therefore, we urge the committee to consider 
the precedent that would be set by enactment of H.R. 734. 

H.R. 734 would again open Pascua Yaqui enrollment for an addi­
tional three years. The Pascua Yaqui enrollment closed September 
18, 1980, pursuant to Public Law 95-375 of 1978. 

This 1978 act recognized those Pascua Yaquis who were mem­
bers of the Pascua Yaqui Association, Incorporated, as of the date 
of the enactment and who applied for enrollment in the Tribe with­
in one year from the date of enactment. By being members of this 
group, the Pascua Yaqui were maintaining a bilateral political rela­
tionship with their governing body. Opening up enrollment for 
three more years will encourage those of Yaqui descent who have 
not been involved in a bilateral political relationship with the gov­
erning body to apply. The Federal acknowledgment process (25 
C.F.R. 83. 7(c)) requires that tribal political influence or other au­
thority over its members be maintained as an autonomous entity 
throughout history to the present. 

It is very possible that the new enrollees may not meet that cri­
teria. In addition, the tribal Constitution, approved by the Assist­
ant Secretary in 1988, provides eligibility criteria for membership 
that is consistent with the 1978 act. 

We firmly believe it would be unfair to other groups who are 
working diligently to attain historic status to allow the Pascua 
Yaqui to attain this designation through legislation. We also object 
to reopening the tribal membership roll to individuals who may not 
have been previously associated or maintained a bilateral political 
relationship with the main governing body. 

This concludes my prepared statement. I will be happy to answer 
any questions the committee may have. 

[Prepared statement of Ms. Bacon follows:] 
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STATEMENT OF CAROL A. BACON, DIRECTOR, OFFICE OF TRIBAL 
SERVICES, BUREAU OF INDIAN AFFAIRS 1 DEPARTMENT OF THE 
INTERIOR, BEFORE THE SUBCOMMITTEE ON NATIVE AMERICAN 
AFFAIRS, COMMITTEE OF NATURAL RESOURCES, UNITED STATES HOUSE 
OF REPRESENTATIVES, ON H.R. 734, A BILL "TO AMEND THE ACT 
ENTITLED "AN ACT TO PROVIDE FOR THE EXTENSION OF CERTAIN 
FEDERAL BENEFITS, SERVICES, AND ASSISTANCE TO THE PASCUA 
YAQUI INDIANS OF ARIZONA, AND FOR OTHER PURPOSES.". 

April 30, 1993 

Good morning Mr. Chairman and Members of the Committee. I 

am pleased to be here today to present the views of the 

Department of the Interior on H.R. 734, a bill which would 

amend the Act entitled "An Act to provide for the extension 

of certain Federal benefits, services, and assistance to the 

Pascua Yaqui Indians of Arizona, and for other purposes. 

We oppose enactment of H.R. 734, which would establish the 

Pascua Yaqui as a historic tribe and extend the enrollment 

deadline to allow enrollment of Pascua Yaqui citizens of the 

United States to become members of the federally recognized 

tribe. 

H.R. 734 would acknowledge the Pascua Yaqui as a historic 

tribe "possessing all the attributes of inherent sovereignty 

which have not been specifically taken away by Acts of 

Congress and which are not inconsistent with such tribal 

status." The Pascua Yaqui Tribe is comprised of members 

from the Pascua Yaqui Association who are descendants of a 

group of Yaqui Indians who were granted political asylum by 

the United States after they fled from Mexico many years 

ago. Before the 1978 Act extended certain Federal benefits 

and services to Pascua Yaqui Indians and the provisions of 

the Indian Reorganization Act of June 18, 1934 (48 Stat. 

984), the Yaquis never had a reservation in the United 

States and had no special relationship with the Federal 

Government because of their status as Indians. 
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The Department of the Interior has a long-standing position 
on historic versus non-historic tribes which is based on an 
interpretation of the law and historical factual diff~rences 

between groups of Indians and the policies of the 

Department. 

In his Highlights of Yaqui History. Edward H. Spicer, who 

testified at the hearings on the Pascua Yaqui recognition 

bill wrote: 

By the mid-1890's, more Yaquis began to settle· 

near Nogales and along the Santa Cruz River 

northward. These were individuals who came as 

refugees from the Sonora settlements. They were 

being attacked by Mexican troops as a result of 

their resistance to the appropriation of their 

land by the large landowners who controlled the 

State of Sonora. Hundreds of Yaquis came across 

the International Boundary during the decade from 

1896 to 1907. The United States gave them 

sanctuary as political refugees. In 1917-18 new 

persecutions broke out in Mexico and hundreds more 

Yaquis crossed the border and were given the 

officially recognized status of political 
refugees, a status which was officially confirmed 

by the united States Department of State years 

later in 1931. 

Since the enactment of the Indian Reorganization Act of June 

18, 1934, (25 u.s.c. 461) the Department has held that Adult 

Indian Communities may not possess all of the same 

attributes of sovereignty as a historic tribe. A historic 

tribe has existed since time immemorial and its powers are 

derived from its inextinguishable and inherent sovereignty. 

A historic tribe has the full range of governmental powers 

except where it has been removed by Congress in favor of 
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either the United States or the state in which the tribe is 

located. By contrast, a community of adult Indians is made 

up of individual Indian people who reside together on trust 

land. It is within the community's authority to levy 

assessments upon its members for the use of community 

property and privileges as these assessments would be 

incidental to the ownership of the property. A community 

may also levy assessments on non-members coming or doing 

business on community lands. So a community of Indians may 

have a certain status which entitles it to certain 

privileges and immunities, however, that status is derived 

from the primary federal interest in benefiting Indians, 

not from the historical status of the group. 

In reviewing the proposed Constitution of the Pascua Yaqui 

Tribe, the Assistant Secretary Indian Affairs in his 

letter dated October 15, 1987, found that the Pascua Yaqui 

Tribe was a community of adult Indians and did not possess 

all the same attributes of sovereignty as a historic tribe. 

The Constitution of the Pascua Yaqui Tribe as approved by 

the Assistant Secretary - Indian Affairs on February 8, 1988 

is consistent with this interpretation. H.R. 734, if 

enacted, would alter that interpretation. 

In Title 25, Code of Federal Regulations, Part 83.1(1) 

Historically, historical or history "means dating back to 

the earliest documented contact between the aboriginal tribe 

from which the petitioners descended and citizens or 

officials of the United States, colonial or territorial 

governments, or if relevant, citizens and officials of 

foreign governments from which the United States acquired 

territory." 

While the Pascua Yaqui may have had some status to justify 

Congress' extension of Federal Indian benefits to them in 

the exercise of Congress' power over Indians, the Pascua 
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Yaqui cannot meet the criteria for a historic tribe. We see 

no justification for the change in the status of the Pascua 

Yaqui Tribe. There are numerous other Indian tribes that 

are eligible for Federal services and benefits but, like the 

Pascua Yaqui Indian Tribe, are not historic tribes with all 

the attributes of inherent sovereignty. Therefore, we urge 

the Committee to consider the precedent that would be set by 

enactment of H.R. 734. 

H.R. 734 would again open Pascua Yaqui enrollment for an 

additional three years. The Pascua Yaqui enrollment closed 

September 18, 1980 pursuant to Public Law 95-375 of 1978. 

(25 u.s.c. 1300f). 

The 1978 Act recognized those Pascua Yaqui who were members 

of the Pascua Yaqui Association, Inc. as of the date of 

enactment and who applied for enrollment in the tribe within 

one year froJYI the date of enactment. By being members of 

this group, the Pascua Yaqui were maintaining a bilateral 

political relationship with their governing body. Opening 

up the enrollment for three more years will encourage those 

of Yaqui descent who have not been involved in a bilateral 

political relationship with the governing body to apply. 

The Federal acknowledgment process (25 CFR 83.7(c)) requires 

that tribal political influence or other authority over its 

members be maintained as an autonomous entity throughout 

history to the present. It is very possible that the new 

enrollees may not meet this criteria. In addition, the 

tribal Constitution, approved by the Assistant Secretary in 

1988, provides eligibility criteria for membership that is 

consistent with the 1978 Act. 

We firmly believe it would be unfair to other groups who are 

working diligently to attain historic status through the 

Federal acknowledgment process to allow the Pascua Yaqui to 

attain this designation through legislation. We also object 
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to reopening the tribal membership roll to individuals who 

have not previously associated with nor maintained a 

bilateral political relationship with the main governing 

body. 

This concludes my prepared statement. I will be happy to 

answer any questions the Committee may have. 
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Mr. RICHARDSON. Thank you very much, Ms. Bacon. And let me 
say that I am a little troubled by the BIA's position. I am troubled 
because you seem to be categorizing a number of designations. 

For instance: What is a historic Tribe? What is a created Tribe? 
What is an Adult Indian Community? 

Why do we have these distinctions? 
Ms. BACON. The distinction is based on interpretation of the In­

dian Reorganization Act of 1934 which speaks of Tribes or Tribes 
organizing or residing on a Reservation and also adults residing on 
the Reservation. 

From the interpretation of this law by the Department of the In­
terior, the distinction has been made between the Tribes as being 
historic and a group of adults residing on a Reservation as being 
nonhistone with different powers. 

Mr. RICHARDSON. Well, what exactly can a historic Tribe do that 
a nonhistone Tribe can't do? 

How are those decisions made? 
Ms. BACON. Those are based on the interpretation of the 1934 

Act by a solicitor's opinion which we rely on today. They include 
such things as power to tax, power to condemn land, regulation of 
inheritance, the regulation of law and order, and the determination 
of tribal membership, which nonhistone Tribes do not have. 

Mr. RICHARDSON. Well, isn't this the power of the Congress? Are 
you telling me that the Department of the Interior, through a so­
licitor's opinion, can determine whether a Tribe is sovereign or his­
toric or not? 

Isn't that the power of the Congress and not yours? 
Ms. BACON. Since this is a solicitor's interpretation of the law, 

I need to defer to the solicitor on this issue. 
Mr. KEEP. Good morning, Mr. Chairman. 
Certainly Congress has a broad latitude to define its relationship 

with Indian Tribes. The distinction that the Department of the In­
terior has relied on over a number of years between historic and 
nonhistone really has some very fundamental roots in terms of the 
differences in the historic circumstances of various groups on a 
Reservation. 

In some instances, the group residing on a Reservation was a dis­
tinct historical Tribe or Band or segment of a Tribe that had treaty 
rights and had always dealt with each other and their members as 
a governmental entity. 

In other instances, the Indians on the Reservations were mis­
cellaneous Indians, parts of families, survivors that had been left 
behind and were simply put on Reservations for the purpose of pro­
viding a home for them. The solicitor, at the time of the Indian Re­
organization Act, wrote a lengthy opinion describing the origins of 
the existing powers of Indian 'rribes. When that analysis was done, 
he realized that some groups consisted of Indians on a Reservation 
that were simply adult Indians and families being reorganized but 
were not historically a distinct political community. Each had dif­
ferent origins for its self-governing powers. That is the distinction. 

Mr. RICHARDSON. The real issue, though, is whether the Depart­
ment of the Interior can administratively terminate Tribes by limit­
ing sovereignty through your opinions. Only Congress can termi­
nate Tribes. You don't have the authority to do that. 
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Or is this a new authority that you believe you do have? 
Mr. KEEP. No, certainly, we don't. The problem that we are talk­

ing about is one that has been practiced since the Indian Reorga­
nization Act was enacted. If Congress changes that, that is a mat­
ter for Congress. The opinion to coalesce these ideas is a very brief 
one. It was written in April of 1936. It has been restated in Cohen's 
first treatise and has been followed by Congress since then. 

If Congress is, now, not satisfied with that and wants to clarify 
it, then that is for Congress to do. However, until that is done, the 
Bureau is obligated to follow in the footsteps of that opinion. 

Mr. RICHARDSON. Let me ask you what the difference between 
the Pascua Yaquis and the Micmacs is? 

Two years ago President Bush signed into law the Act recogniz­
ing the Aroostook Band of the Micmac Indians. As you know, they 
were part of a larger Tribe in Canada that went into northern 
Maine. The Micmacs now possess all inherent sovereign authority. 

What is the difference between the Pascua Yaqui situation and 
the Micmacs? 

Either one of you? 
Mr. KEEP. I would have to look back at what we had done with 

regard to the Micmacs. My recollection is that we were concerned 
at the time, at least at the staff level, that the Micmacs were not 
historically a Tribe. I, frankly, don't recall how it was resolved. 

Mr. RICHARDSON. Well, the President signed a law that said they 
were. 

All right. Well, if you could respond in writing to that, because 
I just don't see the difference here. 

[EDITOR's NOTE.-The information was not received at the time 
of printing.] 

Mr. RICHARDSON. Let's take the State of California. We have sev­
eral Tribes that you currently view as Adult Indian Communities; 
is that correct? 

Ms. BACON. Yes, sir. 
Mr. RICHARDSON. Can these communities exercise all sovereign 

rights, Ms. Bacon? 
Ms. BACON. The nonhistone Tribes in California have a broad 

range of self-governing powers, the origin of which is derived from 
the delegated power of the Secretary as opposed to an inherent 
power of the sovereign. They include such things as law and order, 
which is a delegated power and the power to assess members, 
which is similar to the power of taxation. 

However, they cannot regulate inheritance. The determination of 
membership-or changes in membership-is subject to the ap­
proval of the Secretary. 

Mr. RICHARDSON. Okay. So you say they have some rights, but 
not all rights. Let's say your answer was they have no sovereign 
rights. Can Congress legislate to ensure Tribes, as welf as the 
Pascua Yaqui Indians, be allowed to exercise all rights of sov­
ereignty? 

Mr. KEEP. That is a case of first impression. I don't know that 
they can. I don't know that Congress can. I just don't know the an­
swer to that. 
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Mr. RICHARDSON. Well, again, I think we are talking about a sep­
aration of powers issue. I don't believe you have the authority to 
make a determination as to how much sovereignty a Tribe has. 

Isn't this not a function of the Congress? 
Mr. KEEP. I think that the courts have recognized tribal status. 

We are talking about historic Tribes as those that have historically 
had tribal status. That is a function of the political branches of gov­
ernment; that is, Congress and the Executive. Through exercising 
that function, the Executive has established the acknowledgment 
process to make these determinations. 

If Congress makes a declaration that all Tribes shall be treated 
exactly the same and all should have the same sovereign powers, 
I doubt that the Department of the Interior is going to take excep­
tion to that. 

Where the challenge would come is from the judicial branch with 
someone saying, no, this group of Indians, who have been orga­
nized on this ranch in California, cannot tell me who I can and can­
not devise my property to. That is where the challenge would come. 
It won't come from the Executive branch. 

Mr. RICHARDSON. Well, is every Adult Indian Community a 
nonhistone Tribe? 

In other words, can an Adult Indian Community be a historic 
Tribe, or are all Adult Indian Communities nonhistone? 

Mr. KEEP. I think the latter. The terminology, again, derives 
from the problem that the Department confronted in the implemen­
tation of the Indian Reorganization Act. 

If a group on a Reservation was a historic Tribe, all members of 
that Tribe, whether they were residing on the Reservation or else­
where, should have the right to vote on the adoption of a constitu­
tion and the adoption of basic governing documents that are going 
to affect their property rights. 

The property rights of an individual tribal member are not vest­
ed property rights, but they are ones that must be honored by the 
Secretary in the organic document. 

Where the group was being reorganized as an Adult Indian Com­
munity based simply on the residence on the Reservation, non­
residents were not allowed to vote so that the Adult Indian Com­
munity has been the term that has been interchangeably used with 
an organized group or created Tribe or nonhistone Tribe. 

Probably the most accurate description of it is the reorganized 
Adult Indian Community. 

Mr. RICHARDSON. Okay. Well, let me see if I understand you cor­
rectly. Let's take a hypothetical situation. 

Under Ms. Bacon's view and your view, then, couldn't you go in 
and suddenly explore the sovereignty of a currently recognized 
Tribe and categonze them as nonhistone? 

You can't do that, can you? 
Mr. KEEP. No, we can't. When Tribes that have adopted constitu­

tions under the Indian Reorganization Act come to the Department 
to request amendments to those constitutions, we do review those 
amendments to ensure that they are consistent with the law as we 
believe it has evolved. We do not ~o looking for trouble. We have 
tried to look back to the Solicitors Opinion from 1936 to really 
make some distinctions. 
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The opinion is very brief. It talks about nonhistone Tribes not 
1aving the authority to tax. We have looked at this and said there 
ue taxes and there are different taxes. 

Mr. RICHARDSON. So, basically, what you are saying is, if we in 
;he Congress recognize, by statute, a Tribe as sovereign and that 
we intend them to have all sovereign powers, you can't come in as 
:1. solicitor and say that the Bureau of Indian Affairs suddenly is 
~oing to limit that sovereignty? 

Mr. KEEP. That is correct. I mean, there are a number of in­
;tances, and one in particular that comes to mind in Oklahoma, 
where the solicitor did, in fact, rule that a particular group of Cher­
)kee descendants was not an Indian Tribe. Congress did, in fact, 
pass a special statute authorizing them to reorganize. 

Mr. RICHARDSON. Ms. Bacon, clarify your opposition to the 
Pascua Yaqui enrollment. The Tribe is saying that many of their 
:llders didn't get enrolled under the 1978 act. 

Why can't we simply open it for three years and then close it? 
Ms. BACON. Well, when the Congress recognized the Tribe in 

1978, we were dealing with a community that had about 3,000 
members, according to our records. 

When you open up the enrollment this many years after that rec­
:>gnition act, you are opening it to people who may or may not have 
maintained a bilateral political relationship with the Pascua Yaqui 
governing body. We know that there are many Pascua Yaqui de-
3cendants in the State of California. What we are saying is, that 
~ommunity would likely be substantially different from the commu­
nity that was recognized by the Congress in 1978, which is the 
heart of our argument against opening the enrollment. 

Mr. RICHARDSON. How many nonhistone Tribes are there? 
Ms. BACON. I don't think we have an exact number. I know sev­

eral that we characterize as nonhistone. I don't have a definite list 
because the nonhistoric status may not come up until a request for 
a change in their constitution is received or some other instance 
brings that status to our attention. 

Mr. RICHARDSON. Do you have any idea, approximately, how 
many? Just a range? 

You want to provide that for the record? 
Ms. BACON. All right. 
[EDITOR'S NOTE.-The information was not received at the time 

of printing.] 
Mr. RICHARDSON. Now, are we going to have to change all of 

these? Are we going to have to legislate on all of them? Or are you 
going to change your policy administratively? 

Ms. BACON. I am not sure I understand the question. 
Mr. RICHARDSON. Well, let's say we have a disagreement on 

every one of them. Are you basically saying that in order for them 
to have full recognition, the Congress is going to have to legislate 
on every one of them? 

Ms. BACON. I think when the Tribes organize under the IRA, I 
think it is our responsibility to look into the historical facts. There 
have been Tribes that the Congress has recognized where we have 
had no differences with the Congress. 
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Mr. RICHARDSON. Under the Indian Reorganization Act, if a com­
munity of adult Indians organize, are they a sovereign Tribe or are 
they an Adult Indian Community? 

Let's just say a group of adult Indians organize. 
Ms. BACON. They have powers of self-government, and they have 

some attributes of sovereignty but not the full range. 
Mr. RICHARDSON. Are children enrolled in Adult Indian Commu­

nities? 
Ms. BACON. Yes. 
Mr. RICHARDSON. Where did the Adult Indian Community name 

originate? 
Mr. KEEP. It came from the IRA. It came from the Indian Reor-

fanization Act as they were trying to get the constitutions adopted. 
think it is important to remember the name of that act. It is, in 

some ways, much more instructive than others. That is the Indian 
Reorganization Act. They realized that there were communities 
where they had residents of a reservation that were historically a 
Tribe where the adult Indians voted. That is where that comes 
from. 

Mr. RICHARDSON. Both the Tribe and you folks quoted from this 
historian, Edward Spicer. Where did Spicer stand on the subject of 
whether this is a historic or nonhistone Tribe? Do you know? 

Ms. BACON. I'm sorry. I don't know. 
Mr. RICHARDSON. Didn't Felix Cohen say that there are a few cri­

teria for establishing what a Tribe is: one, that they have Indian 
heritage, and two, that they be considered an Indian community by 
other communities. Aren't we kind of splitting hairs a bit too much 
on this case? Are they Indian people? What do you think they are? 
Hispanics? 

Ms. BACON. No. They are Indian. 
Mr. RICHARDSON. So wh~ are we splitting hairs over this? 
Ms. BACON. Well, I don t think the Department and the Bureau 

of Indian Affairs are splitting hairs because we have a process that 
has the criteria that Felix Cohen basically used to delineate a 
Tribe; and we use that criteria when we acknowledge a Tribe. 

Based on historical facts of the Pascua Yaqui, they are the his­
toric Yaqui Tribe who came to the United States as a Tribe. His­
tory shows that the Yaqui descendants came from Mexico as politi­
cal refugees. So we view the group of Yaqui Indians, who came 
from Mexico, as that. That is the reason, historically, we look at 
all the facts when we view a group's Indian heritage. 

Mr. RICHARDSON. But there were Indians in Mexico, weren't 
there? 

Ms. BACON. Yes, sir. 
Mr. RICHARDSON. It just seems that this distinction needs to be 

eliminated. This new administration and this new Secretary of In­
terior should recognize the importance of Indian sovereignty and 
the importance of not separating distinctions. 

It just seems clear to me that this is a carryover from the old 
years. I would be pleased to receive all documentary evidence. 

But, again, it just seems to the solicitor that this is anachro­
nistic. It doesn't make sense that you can go in and say so-and-so 
is not a Tribe. I don't think you have that power. You don't have 
that power. You are saying that they don't have the full sov-
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ereignty of any other Tribe. I think that is very clearly the power 
of the Congress. 

Ms. Bacon, go ahead. 
Ms. BACON. I don't think we were saying that the Paacua Yaquis 

are not a Tribe. 
But, historically, it depends on whether Tribes have treaties with 

the United States, and different historical facts are researched be­
fore a group is recognized as a historical Tribe. All tribes do not 
have the same characteristics. It is not just "a Tribe is a Tribe is 
a Tribe." There are historical differences and there have been dif­
ferent relationships. 

I feel that this distinction, while it may seem to be hair splitting 
to the Congress, is part of our acknowledgment process. If you are 
just talking about recognizing groups of Indian descendants, there 
are many grouP.s that may be able to qualify as Indian descendants 
but don't qualify under the criteria of a Tribe that dates back to 
the first contact with Europeans. 

Therefore, I think it is very dangerous to set a precedent that 
says that all groups are the same. 

Mr. RICHARDSON. But aren't the Pascua Yaquis Indian people? 
Ms. BACON. Yes, they are. 
Mr. RICHARDSON. So why don't they have the same rights as any 

other Indian? I mean, you have given the standards and some 
precedent that is not that compellinf. 

Ms. BACON. Well, the only thing can say is that we go back to 
the 1934 interpretation of the Indian Reorganization Act. 

Mr. RICHARDSON. All right. Well, let me thank both of you for ap­
pearing. We obviously have some differences. I appreciate both of 
you coming. I urge you to look at this issue again because it strikes 
me as a bit incongruous. But, again, I have never been right on ev­
erything. Most everything, though. Thank you both. 

PANEL CONSISTING OF ALBERT V. GARCIA, CHAIRMAN, 
PASCUA YAQUI TRIBE, TUCSON, ARIZONA; AND ANSELMO 
VALENCIA, COUNCIL MEMBER AND SPIRITUAL LEADER, 
PASCUA YAQUI TRIBE, ACCOMPANIED BY DR. OCTAVIANA V. 
TRUJILLO, VICE CHAIRWOMAN, AND LUIS GONZALES, OF­
FICE OF PLANNING/ECONOMIC DEVELOPMENT 
Mr. RICHARDSON. I would like to ask the Honorable Albert Gar­

cia, the Chairman of the Pascua Yaqui Tribe of Tucson, Arizona, 
to come forward. 

The Chairman is accompanied by Octaviana Trujillo, Vice Chair­
woman; Mr. Anselmo Valencia, Council Member; and Mr. Luis 
Gonzales, Office of Planning and Economic Development. 

Let me welcome Chairman Garcia. Let me state that your state­
ment, Chairman Garcia, is fully incorporated in the record. We look 
forward to hearing from you. Please adhere to the five-minute rule. 

STATEMENT OF ALBERT V. GARCIA 

Mr. GARCIA. Mr. Chairman and Members of the committee, good 
morning. · 

My name is Albert Garcia. I am the Chairman of the Pascua 
Yaqui Tribe of Arizona, located at 7 4 7 4 South Camino de Oeste, 
just west of Tucson, Arizona. 
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Accompanying me, as you stated, is Dr. Octaviana V. Trujillo to 
my right; to my left is Mr. Anselmo Valencia, Council Member, 
Elder of the Community and our Spiritual Leader. And this is Mr. 
Luis Gonzales, a member of my staff. 

I want to thank you for scheduling this meeting on H.R. 734. I 
would like to request that my statement be printed in the record. 
I am also submitting exhibits separately. 

H.R. 734 is introduced in order to clarify our Tribe's status as a 
historical Tribe. The Pascua Yaqui Tribe was recognized by Con­
gress on September 18, 1978, through Public Law 95-375, consist-
ent with the Indian Reorganization Act. . 

House Resolution 734 is a result of much consternation and frus­
tration we have experienced over time with the Bureau of Indian 
Affairs. The Bureau of Indian Affairs takes the position that the 
Pascua Yaqui Tribe is not a historical Tribe. This position is pre­
mised on solicitor general Indian affairs opinion, No. 618 on April 
15, 1936. This opinion has been used against us by the Bureau of 
Indian Affairs in their legal review of our application for a secretar­
ial election to amend our constitution. 

The Bureau of Indian Affairs has continually maintained that 
the Pascua Yaqui Tribe, a federally recognized Tribe under the In­
dian Reorganization Act of 1936, does not have the power to levy 
a tax, condemn property, or regulate law and order. 

The aforementioned 1936 opinion states that the lower Sioux In­
dian community and the Prairie Island Indian community, who 
were calling for constitutional elections, were doing so on the basis 
that they were being organized on the basis of their residence upon 
reserved land. The Bureau claimed that these two communities 
may not have all the powers vested to the Tribes under Section 16 
of the IRA. Therefore, the solicitor opined that these two Tribes did 
not have the same powers as other sovereign Tribes. 

Further, it is important to note that this 1936 opinion is riddled 
with the word "may," which indicates that even the writer of this 
opinion was unsure of its own interpretation of what sovereign ca­
pacity rested on the communities in question. 

It is clear to us that the Bureau of Indian Affairs has misinter­
preted this opinion as it relates to the Pascua Yaqui Tribe. Our 
Tribe was organized under the Powers of Indian Tribes dated Octo­
ber 25, 1934. Simply put, the Pascua Yaqui Tribe was not orga­
nized under the basis of residence on the reservation. In fact, the 
Pascua Yaqui Tribe provides services such as education, health 
care, and housing across the State of Arizona, including its six 
Yaqui traditional communities. We believe it is inappropriate that 
the Bureau would place such credence on such an antiquated opin­
ion, one that obviously is unclear and does not apply to the Pascua 
Yaqui Tribe of Arizona. 

Nonetheless, the Bureau of Indian Affairs is undaunted in its 
zeal to continue their attempt to deny and erode the sovereignty 
of the Indian Tribes at every turn. 

The Pascua Yaqui Tribe is organized based on the fact that we 
have voting members of our tribe who reside outside the Reserva­
tion in several traditional communities and villages throughout the 
State. Yaqui Indians roamed, since pre-Colomhian days, what is 
now known as Arizona, California, New Mexi _, Texas, Utah, Ne-
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vada, and Colorado. Yaquis established permanent settlements in 
Arizona as a group, not as individuals. Mr. Valencia, who is here 
today, has extensive knowledge of the Yaqui communities in Ari­
zona where our people lived in villages many years ago. 

According to President Jimmy Carter, the Pascua Yaqui Tribe 
successfully met the strict application of the Department of the In­
terior's regulations on Indian tribal recognition. Support for that 
conclusion can be found in a quote from President Carter where he 
states that his approval of Federal recognition to the Pascua Yaqui 
does not signal or imply any relaxation in the strict application of 
the Department's recently promulgated regulations on Indian tribal 
recognition. 

Mr. Chairman, you have the opportunity to enact H.R. 734 to 
send a strong message to the BIA that Congress will not stand idly 
by as they continue to pave a road of destruction against Indian 
sovereignty. 

Mr. Chairman, the paramount issue here is that we need to clar­
ify that the Pascua Yaqui Tribe is, in fact, a historical Tribe, that 
it has the same powers and sovereignty as afforded any other Tribe 
under the Indian Reorganization Act. We desperately need this leg­
islation to freely exercise these inherent sovereign powers without 
the fear of the Bureau of Indian Affairs' harassment. 

The Pascua Yaqui Tribe of Arizona today operates its own court 
system, its own housing authority, over 18 "638" programs includ­
ing fire services and health care. Our government consists of 11 
elected officials. We are a democratic and stable government with 
a constitution. We recently completed and enacted our newly re­
vised tribal codes that include law and order, tax codes, business 
codes, judicial codes, building codes, election codes, gaming ordi­
nances and more. 

In the exhibits we will be submitting, you will find superior court 
case Vall Del Inc. v. Superior Court of Arizona, January 2, 1985. 
This court case upheld that the Pascua Yaqui Tribe of Arizona has 
sovereign immun1ty from the suit. This case also cited the case of 
Atkinson v. Haldane, in the Supreme Court of Alaska. This case 
upheld the sovereign immunity of the-1 can't pronounce that 
word-Metlakatla Indian Community even though it had come 
from British Columbia. 

I implore committee members to review this exhibit, as it clearly 
states the plight of the Pascua Yaqui Tribe. 

Mr. Chairman, H.R. 734 also has a provision that would open the 
Pascua Yaqui base roll for a period of three years. The 1978 Rec­
ognition Act opened the rolls for only two years. Many of our peo­
ple, particularly elders, did not enroll for different reasons. Today, 
these same people cannot enroll because of limitations of the 1978 
act. 

Currently, we have 1,700 known Yaqui people who can't enroll 
into the Tribe because they do not have direct lineal descendants 
on the base roll. Of these 1,700 pending members, approximately 
25 percent are over the age of 60. 

In closing, I wish to thank the committee staff for its work on 
this issue; and I wish to thank Congresswoman English, Congress­
man Kolbe, and Congressman Pastor, in particular for their inter­
est in this issue critical to my people. 
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Thank you. And we will be happy to answer any questions that 
you may have. 

[Prepared statement of Mr. Garcia, including exhibits, follows:] 
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I 

Mr. Chairman and members of the c ommittee, my name isl 
Albert v. Garcia, I am Chairman of the Pascua Yaqui Tribe of' 
Arizona, located at 7474 s. Camino d e Oeste, just West of 
Tucson, Arizona. Accompanying me are Dr. Octaviana V . . 
Trujillo, Vice-Chairwoman, Mr. Anselmo Valencia, Council member; 
and Mr . Luis A. Gonzales, a member of my staff. 1 

i 
I want to thank you for scheduling this hearing on H. R. : 

734. I would like to request that my statements be pr i nted in 
the record. I am also submitting exhibits separately, I 
understand that these . . exhibits are not for printing purposes 
but will be in the committee files for review. 

H.R. 734 is introduced in order to clarify our tribes 
status as a historical tribe. The Pascua Yaqui Tribe wasJ 
recognized by congress on September 18, 1978 through P.L . 95-. 
375, consistent with the Indian Reorgani zation Act. 1 

House Re solution 734 is a result of much constern~tion and! 
frus trat ion we have experienced over time with the Bureau of; 
Indian Affairs. The Bureau of Indian Affairs takes thel 
position that the Pascua Yaqui Tribe is not a historical tribe. 
This position is premised on Solicitor General on Indian 
Affairs opinion, No. 618, . on April 15, 1936. This opinion hasl 
been used against us by the Bureau of Indian Affairs in their 
legal review of our application for a secretarial election to1 
amend our constitution. 1 

The Bureau of Indian Affairs has continually maintained! 
that the Pascua Yaqui Tribe, a federall y r ecogni zed tribe under: 
the Indian Reorganization Act, (I.R.A.) does not have the power 
to l evy a tax, .c ondemn property ar regulate law and order. 1 

The aforementioned 1936 opinion states that the lower! 
Sioux Indian community and the Prairie Island Indian community, i 
who were calling for constitutional elections, were doing sci 
on the basis that they were being organized on the basis of' 
their r es idence upOn reserved land. The Bureau claimed that! 
these two communities may _ not have had all the powers vest ed) 
to tribes under section 16 of the Indian Re-organization Act. [ 
Therefore, -· the Solicitor opined that these two tribes did not: 
have t~e same powers as other sovereign tribes. 

i 
I 
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Further, its important to note that this 1936 opinion (Exhibit 
A) is riddled with the word "may" which indicates that even the 
writer of this opinion was unsure of its own interpretation of what 
sovereign capacity rested on the communities in question. 

It is clear to us that the Bureau of Indian Affairs has 
misinterpreted this opinion as it relates to the Pascua Yaqui 
Tribe. Our tribe was organized under the Powers of Indian Tribes 
dated october 25, 19J4. Simply put, the Pascua Yaqui Tribe was ne1 
organized under the basis of residence on a reservation. In fact, 
the Pascua Yaqui Tribe provides services such as education, health 
care and housing across the state of Arizona, including its six 
Yaqui tradit i onal communities. We believe it inappropriate that 
the Bureau would place such credence on such an antiquated opinion, 
one that obviously is unclear and does not apply to the Pascua 
Yaqui Tribe of Arizona. Non-the-less, the Bureau of Indian Affairs 
is undaunted in its zeal to continue their attempt to deny and 
erode the sovereignty of Indian tribes at every turn. 

The Pascua Yaqui Tribe is organized based on the fact that we 
have voting members of our tribe who reside outside the reserv~tion 
in several traditional communities and villages throughout the 
state. Yaqui Indians roamed since pre-columbian days what is now 
known as Arizona, California, New Mexico, Texas, Utah, Nevada and 
Colorado. Yaquis established permanent settlements in Arizona as 
a group, not as individuals. Mr. Valencia who is here today has 
extensive knowledge of Yaqui communities in Arizona where our 
people lived in villages many years ago. 

According to President Jimmy Carter, the Pascua Yaqui Tribe 
successfully met the strict application of the Department of 
Interior's regulations on Indian Tribal Recognition. Support for 
that conclusion can be found in the quote from President Carter 
where he states that his "approval of Federal Recognition to the 
Pascua Yaqui does not signal or imply any relaxation in the strict 
application of the Department.' s recently promulgated regulations on 
Indian Tribal Recogni"t.ion." 

Furthermore, the Pascua Yaqui Tribe of Arizona has been listed 
by the Internal Revenue service as a Tribe which enjoys tax exempt 
status under the Indian Tax Status Act and is a recipient and 
contracting Tribal Government with the Federal Government on 
various self-determination programs such as law enforcement, social 
services, judicial services, health, education and welfare 
programs. Recently, the State of Arizona entered into a 
proclamation with the Pascua Yaqui Tribe recognizing the government 
to government relationship with the Tribe. 

2 
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The United States named and identified Yaquis as 11 Yaqui 
Indians" who were also viewed as political refugees as confirmed by 
the United States Department of State in 1931. Professor spicer, 
a University of Arizona anthropologist who studied the Yaqui for 
forty years, stated in a 1976 letter to Senator Paul J. Fannin in 
support of the 1978 Recognition Act, that the Yaquis were given 
sanctuary as political refugees between 1896 and 1907 and that they 
established "permanent settlements". It is clear they came across 
intact as communities rather than unrelated individuals without a 
common language, religion or tribal culture. Interestingly, the 
Bureau of Indian Affairs notes that Dr. Spicer did not discuss 
tribal movement or immigration in his testimony in support of the 
1978 Yaqui Recognition Bill but the record does not indicate 
whether or not the question was asked. It can be clearly argued 
that Yaqui clans and customs would not have survived if only 
individual Yaquis had crossed the border but did survive because 
the Tribe came across as villages, clans and as a tribal group. 

Bureau of Indian Affairs officials have misquoted or taken 
entirely out of context the testimony of Dr . Spicer, September 21, 
1977. What Or. Spicer actually said was that his conclusion after 
40 years of study of the Yaqui people is that: 11 

••• they form a 
distinct Indian group or Tribe. The language their ancestors 
spoke , and the present day Pascua Yaquis continue to speak is 
universally classified by linguists as a member of the Uta-Aztecan 
family of languages, to which also belong the languages of the 
ancient and modern Aztecs, and the Papagos (now Tohono O'Odham), 
Pimas, Hopis, and Paiutes of Arizona. This is one of the most 
widespread and important of North American Indian language stock. 
The Yaqui language as a member of this group, has its own 
distinctive Indian grammar and sound system wholly unrelated to any 
language in any part of the world outside of North America. The 
present day Yaquis including those of New Pascua Pueblo in Arizona 
speak the same language.: ... " Yaquis have resided in Arizona for 
more than 200 years. They had a role in the development of the 
area known as Arizona ever since the 1700s. Some Yaquis came with 
the followers of Father Kino to the first missions established in 
the uppe~ Santa c ruz Valley. There is documentary record of Yaquis 
residing in what is now Southern :"rizona at Tumacacori, Arizona in 
1796." continuing, Dr Spicer states that the native Indian 
language continues to be spoken by the Yaquis in Arizona. The 
distinct Yaqui customs which have been uniquely their own since 
before the time of European discovery continued to shape and 
influence their way of life. The central core of Yaqui culture is 
highly prized by the Yaquis and has been maintained through the 
whole course of their unique and difficult historical experience. 1

' 

He then goes on to state that the creation of the vil lage of New 
Pascua Pueblo 11 gave the Pascua Yaqui the opportunity to perpetuate 
their way of life as Yaqui Indians." 
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If one reads Professor Spicer's letter in its entirety, we can 
see that the Bureau of Indian Affairs has simply excised the part 
about "political refugees' and used it to support its flimsy 
argument that the Yaquis are not an historical tribe. Senator · 
Dennis Oeconcini's statement in support of the Bill which he 
introduced (s . 1633) states " . . . the Yaqui Indians, of Arizona, .. . 
have been identified by every recognized authority as being a major 
and unique American Indian Tribe. The Pascua Yaquis were included 
and supported by the American Indian Policy Review Commission. The 
ancestors of these people have lived in what we call the Southwest, 
including the area of the Gadsen Purchase, from time immemorial." 
continuing Senator oeconcini states "Mr. Chairman, I have grown up 
in close proximity to the Yaqui villages in Arizona and can 
personally testify to the sense of pride and strength of culture, 
language and character, that has carried these people through much 
adversity. However, while the history of the Yaqui is much 
documented and well known, it is the relationship of the Yaqui with 
the United states Government that desperately needs to be 
clarified. The only avenue to the clarification is legislative 
action." . .. "S. 1633 clearly conveys upon members of the Pascua 
Yaqui Association the status of Indians, and declares them to be 
eligible for all services and assistance provided to other American 
Indians because of their status as Indians." 

Mr. Chairman, and members, you have the opportunity through 
the enactment of H.R. 734 to send a strong message to the B.I.A. 
that Congress will not stand idly by while they continue to pave a 
road of destruction against Indian sovereignty. 

Mr. Chairman, and members of the committee, the paramount 
issue here is that we need to clarify that the Pascua Yaqui Tribe 
is in fact a historical tribe, that it has the same powers of 
sovereignty as afforded any other tribe under the Indian Re­
organization Act . We desperately need this legislation to freely 
exercise these inherent sovereign powers without fear of Bureau of 
Indian Affairs harassment. 

The Pascua Yaqui Tribe of Arizona today operates its own court 
system, its own housing authority, over 18 '1638 11 programs including 
fire services and health care. Our government consists of eleven 
elected officials. We are a democratic and stable government, with 
a constitution . We recently completed and enacted our newly 
revises tribal codes that include law and order; tax codes; 
business codes; judicial code; buildinq codes . Election codes; 
gaming ordinances and more . 

4 
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In the exhibits we are submitting, you will find a Superior 
Court case, Val/Del Inc. v . Superior Court ot Arizona (January 2, 
1985) . This court case upheld that the Pascua Yaqui Tribe ot 
Arizona had sovereign immunity from suit. This case also sighted 

·the case of Atkinson v. Haldane in the Supreme court of Alaska. 
This case upheld the sovereign imaunity ot the Metlakatla Indian 
co .. unity even though it had coae froa British Colu.bia. 

I implore committee aeabers to review this exhibit, as it 
clearly states the plight of the Pascua Yaqui Tribe. 

Mr. Chairman, H.R. 734 also has a provision that would open 
the Pascua Yaqui base roll tor a period of three years. The 1978 
Recognition Act opened the roll tor only 2 years. Many of our 
people, particularly elders did not enroll tor different reasons. 
Today, these saae people cannot enroll because of the limitations 
ot the 1978 act. 

CUrrently, we have 1,700 known Yaqui people who can't enroll 
into the tribe because they do not have a direct lineal descendant 
on the base roll. ot these 1,700 pending aellbers, approximately 
25\ are over the age of 60. 

In closing, I wish to thank the committee staff for its work 
on this issue and I wish to thank Congress Woman English, 
Congressman Kolbe and Congressman Pastor in particular for their 
interest in this critical issue to ay people. Thank you, we will 
be happy to answer any questions that you aay have • 

69-904 - 93 - 2 

. ~c·{?L 
ALBER~ V. eaACIA 
CJIUJIJDJI 
PASCUA YAQUI ~IBB 
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# 618 - SIOUX ELECTIONS ON CONSTIT1ITIONS 
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DEPARTMENT OF THE INTERIOR MARCH 31, 1936 

su~ri ndenLs to tht: C"..nmmic.lti()nf't.J nf In· 
dian Affairs abound in rd~rences to fishing as 
their principal subsistence, and the river is 
described as running in a narrow canyon 
through a broken country. the Indians as 
dwelling in small \•illages ch>&e to iu banks. 
• • •" (At page 259.) 

The question ol navigabil ity of the ~is.<Ouri 
River •t the point in question is irrelevant to the 
question of ownen:hip o{ the ri ver bc:>ttom. Cleo.rly 
neither the Stot~ ol North Dakol2 nor any ln· 
dian tribe could interfere wirh commerce on a 
na,~ igable stream. r~~rdlP'.~~ nf thl!' nwneTJhip l)f 
the: land under , .. ·ater. The question of such own· 
crship should IX' considered in terms of its actual 
implication~ . It is well known that the :\fiuouri 
River in the r"!!;ion of the Fort Berthold Resen•a· 
tion is a river · of changing outlines, with banks 
g~nerally moving in one direction or another and 

·somcumes . in both directions at once. Can it be 
plausibly declared· that at the time 'Of setting aside 
Fort Berthold Reservation the Go\•ernment in· 
lr;~tJt:J LO rev pwn:: islands Or Strips or land that 
might be formed front what was at the moment 
river bottom? Or did the Government simply Te· 
~erve whnt it could no( in anv C\'l!nt ,.licnatc:, 
namely, a public highway for ~avigation under 
Fc:U!!ral protection and control? 

Vi~,,·t.rl jn fhit light, tht' intent o£ the Cov•rn· 
mon t appears clear. I am of the opinion that the 
ri \'er bed. >< the point in qu•5tion, wu part of the 
Fort Berthold Indian Re•ervaoion prior to the ad. 
mis!lion of North Dakota to stat~hood. The State 
of North Dakota, on its admission to the Union, 
expre,.Jy disclaimed all right and title to Indian 
lands. Con,.itution of North Dakota, Article XVI, 
'Oction 203. It follows that i•lands subsequently 
form•d !rom the river bed, which belonged to the 
lm.lians of the fort Ber thold R..t"lU~rvatton, retained 
the: oril!inal st~- tlls o{ the rh·er bed. 1nd must now 
be recognited .,; part o( the Fort Berthold Resena· 
tlon. 

NATHAN R. M.,RCOLO. 
Solicit01·. 

( Sto ux~Eucr•o"s ON Co~<mnmcn<s 
~ 41'rill, 

J,fcm.ol'andum to M'r. Zimmerman 
.:!.<.<istant CommiJJioner of Indian Affairs. 

ln conn<:<tion with the matter of calling el~ction s 
on the constitutions for the Lower Sioux Indian 

Communit)' :lltid the Prairie hb.nd lndi1111 Con::unu. 
nity under the Pipe.tone jurbdiction, the two eon. 
•titutions and the letters addresed to the tWo 
constitutional committees havl! been "-';,.-ri in thi1 
office to accord with certain legal principles. 

Neither of the~ two Indian groups conmtute, 
• tribe but each Is being orpni7.ed nn rn~ hosis ol 
their residence upon reset'\-ed land. Af~et careful 
consideration in the Solicitor's Office it hq been 
determined that und~ section 16 of the Indian 
Reorganization AGt a group of Indians which is 
organized on the basis of a reservation and which 
is not an historical tribe may not have all of the 
powers •numented in the Solicitor's opinion on 
the Pow"n of Indian Tribes dated Oetobcr 25 
1934. The group may not have •uch of those power; 
as rest upon the sovereign capacity of the tribe bllt 
may ha,·e those powers which are incidental to its 
o,,·nership of property and to its carrying on of 
bv.,inc:~'· and those which ma.y be delept~ by du:: 
Secr~tary· of the Interior. 

In the case ol the>c t"·o communities three of the 
powers listed in. the constitutions h&YC 'bc:cn fou1rd 
not to be within the P"'missable li:nits o( the 
powers for such group. Thtse powm were the 
power to condemn l~d o£ rnemben: of th• commn· 
nity, ro regulate the inheritance of the property o( 
members o{ the community, and to leY)· taxes uron · 
me:mb~rs of th~ rommnni'ry. 'Thr! nut twn pt:~w~n. 
were eliminatro but the la~t wa.s modified to re­
strict it to a perntissiblc scope by allowing the l,v,·. 
in~: ol asse,.,ments upon members of the tribe for 
the u~ o£ community property and privilq;:~J. A~ 
these assessments would be incidental to the owner· 
~hip of community propcrt}' it is considered that 
the community would be privileged to impose them. 
The re .. wns for these changes were reportro to the 
lndiam in the letters to the constitutional co.n· 
mittces. It is bdf.,·ed that the Indians wfll have no 
objections to these chan~s but if they should h:t,·e 
they may seek the postponement of the electioru as 
~lrcadr ~uggatcd ju the leUt'llro ••.t.hht)3e\l to the 
committees. The remaining powen were found 
justifitd on the ba.<es of one of the above m~ntioned 
principl~s. The po,..·eJ:" o,·er law and order b made 
st•bject to review by the ~retary· of the Interior. 
and may be sustoined as a deleg~tion o£ power. 

As th"'e change. were h•~lly necouory znd did 
n in,·oh-e consid~rations of pollc)" and as there 

s been prolonged delay in calling the elections for 
th~~ tv.•o rnmmnni d~. the abov~ ch:angn "·ere 
made in this office without returning the files to 
the Indian Office. It is requested that you call tl1js 
mf!!mor.mdum to thP. :urPntion o£ the Organiz:~.tion 
f)ivision in ortler th•t the abo,·~ stated legal pri•!· 
ciples ruay b• followed in future casos of organiz.,. 
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don~ of Indian-~ upon the ba5is of residence on a 
reservation. 

Solicitor. 

~l-28309 Apri/16, 19]6. 

The Honorable, 
The Secretary of the Interior. 

.-\t the reque.t o£ the Assistant Commission« of 
Indian Affairs. a question rr.bting to th~ 2pplic::t · 
tion of F. :'>!. Good"·in and associate.. attorneys. 
o( Washington, D.C .• for the allo~<ance of a fee for 
~l!r.,:ic.es rendered in represtntinr the petitioner ;n 
the Sandy Fox case (S~<perintendent of the Five 
Citril;.'z.~d Trib~s v. Commissioner of l~ttrnal RttJ· 
tntu , 295 U;S. 4JS) . has b•en .submitted · to me for 
<>pinion. :Setore proceeding to a discus-sion of the 
immediate problem. howeve~. it is eSS<'ntial that the 
e·•ents leading to and incl11ding a certain arrange· 
rncnt Lc<wcen the Department and lht' applicants, 
the 'cope of which is in di•pure. be reviewed bricliy. 

F':ior to 1924, the Department had employed 
\Vol£ :~.nd Cornpftny, of Chii..Algv. Illinois. and the 
F. W. freeborn Enginee<ing Corporation, oi Tubn. 
O<.iahomo. ill behalf of the restricted members of 
tht Fivr. C:h:ili:t~d Tribe,, t-, ~~!:t in Kcki.ns- the 
ahat<ment or refund of certain .Fedenl income 
ta.~es fo •· th~ ~ears 1917 to 1920, Inclusive, under 
V:lrious headings. including ci~pJP.hnn. d~preci:lCiOU 
and dis,overv allowanc~s.. Certain recoveries were 
•.hereb'· effected. The question then aro.e whether 
income derived from tax exempt land held by a 
r~~~ri~tcd Indian should be subject to <my Federal 
income !ax. With the approval of the Department. 
a numbec of Indians thereupon employed i\ft:$srs. 
ll.obert B. Keenan , of Tuls.'\. and W. R. Banker. of 
~luskogee. Oklahoma. to prostcute claims for re· 
funds of income r.xes paid during p:L~t )'e:lrs, and 
o:ht:r l n d.L..tu!:l t:zuployed other attorneys tor the .same 
purpose. 

On :'>farch 15, 1924, the Attorney General rcn· 
derrd on opinion (31 Ops. Atty. Gc ... 27~) favor· 
a.ble to the lndians' contention and TreasurY Deci· 
sion No. 35iQ. : in pursuance thereof, was ' is.\ued 
'-hC)rtl y thereafter. Th~rl":np..,n. the Superintendent 
o( the Fh·e Civili.cd Tribes filed refund claims with 
the Collector of Internal Re\·enue for the Okla· 
horna District in b~haif of a nuntber of restricterl 
otembers of the Tribes. 

On jmuary 12. 19SZ. i\lr. Goodwin, who with 
hi~ >'nodat~s ha.d been ~cth·4; in .similAr O:k~.br,: 
income tax refund ease•. addre~1ed a letter to the 
First Assi>tant Secretan of the Interior. from which 
the followinr is quot.d: 

"The Superintendent of the Five Civililcd 
Tribes, on behalf of the incompetent member< 
of t11e said Tribe\. h3s already submitted appli· 
cations for certain ta.'<. refunds.. Ho"-.:"er; the 
records at the Ageucy at Musl:o~ h~"" not 
been kept so as to reveal the amount which has 
been .ent for the incompetent Indians for 
taxes. The Superintendent, acting on the best 
!nlormatJon available to him. submitted his 
applications on behalf of the Indians, but it is 
now believed that approximately 1,000 Indians 
uc entitled to rdum.b uf vat)ing mounts 
which ha\'e not been co,·ered by the appli<a· 
tions made by the Superintendent. The exact 
nmoum o£ ~uch prob!lble re£und3 cannot be 
stated. but from all the information available, 
(hey wiH amount to a substantial sum. • • • 
"~·fr-:- \VhitnCV ·haco di.<rm,.ttri rh~~ c~5C1 ·u·ith 

me and asked me and my J.SSOCiates to join with 
him in ••eking your appro\'al ol our employ· 
ment to make .a thoroug-h chttk of all the 
incompetent cases to obtain additional ta:oc re· 
fund>. The data (or this can only be obtained 
by an exhau.tive examination of the teturns 
nnct record> of the Internal Re,-enue Bur~u in 
Oklahoma and in Washington, D.C. For thil 
reason. it is impossible for the Superintendent. 
vr his assi~tants. to function in tl'lfs matter. The 
logical ·and reasonable course would be to 
employ attorneys and came a thorough check 
to be mndc of the IntClHotl Rcn:nue records so 
that anv refunds to which these Indians are 
entitled' mav be obtained. 

"J am wlbing to undertake thh work on a 
quantum m~ruil basis_. subject to your appro"·al 
of >uch emplorm•nr and of the fee to be paid 
on refunds acmallv oht.ainl'<l AJ there will b• 
a ma.. of details to. consider, it will be nece>Sarv 
for me to have as.~ocia(~. -• • • ln view of th~ 
fact that the Ola~ ta:< cloims ha>'e been so re· 
cently handled by the Internal Revenue Bu· 
rcau and that i u attorneys and agents are now 
more (amiliar with the Indian l>.ws and prol>­
Iems than usual , it is believed that this is a very 
appropri~u! time to undertake thi5 work. and 
it ·"'-ould be to the advantage of the Indians ils 
well .,_, of the Cv,·t:rnmcnt to exp~Ite th.c same 
as much as po!-Sible." 

On ApriJ 18. 1032, the Commi.,lionel· · vC ImJian 
AJiairs. after discussing the events hereinbefore 
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.£he chaiacter of mineral ngnts. if any~ Jcquiret! 
ur..d~r ::~.n E.xecutive order r~crvation~ in other 
"·onls. whether a right of use :md occupancy in re­
:en·e-:I lands included the right ·to the underlying 
r."'iru·•r;-~1~ The .1927 act ~:onfirmed th:u •uch mineml 
r:gnts belonged to the Indians. 

We will agree that by its clear terms the 192i 
!let precludes the changln~ of the houncl:tri~ of 
Executive order reser~.;ation.s, but ·we belie•fe that 
"ction 4 of the act mu>t be read in its proper con· 
tt:xt as applving to all such re.ser·•ation.s where there 
is on existent Indian title. We helieve that section 4 
h:u no application in cases where Indian title, and 
whatever right; attach thereto, has been extin· 
;:u ishcd by reason of a merger of the legal and 
"]Uit,ble titles in the United States. 

/ 
SHIS T.\X-THREE AFFILIATED TRIBES OF - -·­

THE FT. BERTHOlD R:e:s~::R.VATJON 

'--------.. 
~f-.lfiH8 March 

Imiian Tribes: Tribal c..o~·ernmenr-Indi<tn.~: T~x­
>tion: G~nerally 

The governing body of the Three Affiliate<! Trio.s 
on· the Fort Berthold Rescn·ation -acted within 
the !-COpe of the traditional at~thori.ty _of _Indbm 
Tt ibt-:s co tax penous UHI..h:r rhe-u- JUU)I.lH.llUu aw.l 
to exercise .such other reasonable governmental 
powen as are neces5al"}' to maintain law and 
order and to provide tn.ditional governmenU'll 
<en:ice except insofar as ~uch functions have 
been assumed by the paramount government. the 
lTnit.ed St:tte,, when~ by Resolution d~ted ){:trch 
11. I 948. the Tribal .Business Council imp~d :t 

;ales tax on th~ gross saJes on all cattle and 
hnrs!'s ~hi rm or nff th~ re~en-ation. and. on s.aks 
of c:rop," produced as a restJit of r~·o1ving credit 
financing. 

lndian Tribes: Fi.-;cal :Vtatterr-Indians: Taxation: 
Generally 

l'nere is no legal objection to the imposition of the 
tribal saies tax designated by Tribal Bt!Siness 
Colincii resolut-ion. The tax is enforced ~t~inst 
'Ill of a class. namely, those who have product'<~ 
li\'estock J.nd crops "as a result of revoh·intt credit 
financing." The borrower; were or should ha:ve 
be;en aware of the ta_v pricn· to their appllcation 
f0r loans. 

To: 

From: 
Suhjcc::t: 

Commissioner of Indian Affairs 
Solicitor 
Sale1 u~.-...... Three Affilii\tcd Ttii.Jc.') u( tltt' 

Fort Berthold Reservation 

lq a mcm~o:J1"3.r\dum on thi$ subject }"OU l"C({UC:>lttl 

my opinion as to .,.,·hether the Tribal Business Coun­
cil of the Three Affiliated Tribts, Fort Berthold 
Res.en:!l.tion, :lcted '"'·ithin the teo}M of its ::a.uthority 
when it adopted th~ Resolution of M•rch ll, 194R. 
which provides: 

"That the Tribal Business Council of the 
corporation authorite a silles tax o£ two per .. 
C"!'!tH (2%) nn rh,. ~,. .~~~~e~ retnr~ nn :dJ 
cattle and horses sold on or off the reservation. 
Sales of crops which have heen produced os 
a result of reYoh·ing credit financing shall also 
be taxed two percent (2%), Other crop $ales 

·~ ~hall not he taxed for the •arne purpose:­
• • t :· 

At this late date, nearly ten yean after the adoption 
of the Resolution, "'e $hall give tl1e TriO.: the bene· 
fit of any doubt!, which if presented more season~ 
ably, might have led to corrective suggestions as 
to the form of the Resolution. The time limit for 
disapproval in this connection lapsed ninety dap 
:tfter the enactment of the Re>olution. 

In gen<ral there is little doubt but that the gov. 
erning body of the Three Affiliated Tribes on the 
Fort Berthold Reservation acted within the scope 
of the traditional authoritv of Indian Tribes to tax 
penons under thrir juriSc!iction and to exercise 
.,uch other reasonable go,·crnmenta! powers as are 
necessary to maint•in law and order and to pro. 
viUe tractidonal governmental services e,;,cept fn so 
£ar ;35 such functions have been assumed hy the 
paramount government, the United States. lrrm 
Cmw v. Ov;la/(1 Siou:c 1"1'1'b~, 231 F. (2d) 89 (1~56). 
SectiQn 16 of the Indian Rcor,nization Act. 25 
U~S.C. 476. under whit:h these historical ban<b or 
tribtt!'i wtTe con.stitut~d into a single lt~ttttory tribe 
(an bt read to rcquir~ that their new Constitution 
shall ~i,·e the statutor)' tribe "all powers vested in 
:tn\' Tnrli<1n rrihr. nr tt·ih!ll cnnn('il hy ~'Xi.u;ng- l:w.··· 
and certain addition:U powers not theretolort ordi· 
narilv exercised bv Indian tribes, which are specif· 
icalh.' enumerated: Section 3 (d) of Article VI of 
the Con>titmion of the Three Affiliated Tribes of 
the Fort Berthold Reservation pro\'idcs that subject 
to the appro>·al of the Secretary of the Interior the 
Tribal Busines. Council shall hav~ the po~<~r. 
"• ·• .. to 1evy taxes or licl!n~ fee.s on nonmembers 
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You h::.v~ :uked thll further quc:nion wlu:cher th~ 
tribe may impo.c o sales tax only on sales of lh·e· 
stock bv members indebted to the ·ttibe for loans 
and on' s.,ales of r:ror~ produce<.t· ·by mcnibcu whu 
h01·e heen financed with loam from the tribe. A 
,·alid ordinance enacted to legislate again!t all 
members o[ :t large das.~ doe~ ""' lose iu. ··a..litlit~· 
hec.nu.s.e the restrictions or penalties are sub.«> 
quently enforced against only a segment of the 
da~5. Nor can the members who arc ~n t~Y~ ho 
heard to complain when they. as lx>rrowen, \<ere 
or should h:t."'."e been :n-~o·are of the tax plior to tltc:ir 
applic:>tion for loans from the tribe and the use of 
l!.e horrowed lund to roi.e livestock or crops. The 
cont~nt of the queHioned tC5<>lution wa.s incorpo­
nl.led into the Bureau of Indian Affa,jrs· appr'O\'ed 
policie~ cutd pbns in connection witJ1 loan agree­
ments a.s bug agQ a.~ 1 !!50. 'Ve !<e no rea.~n to re:· 
open thi~ question administrat_ivcly at this late date. 
Altho~~h the Congre:;s by the acts o£ August 15. 

1953, 67 !;tat. 590, and July 10, 1957, 71 Stat. 277, 
has rrn'lm.·~d the rc>rrictions formerly placed 011 

n.Je, of ~uCh propctl)" ~·t.: fino. no authority to 'UP· 
port the theor~· that Congress intended tltereby to 
cxtingttish trib•l power to control sale• of t.~attcls 
on \"'hich r h~y h:we :1. JiE:I~ or ro t·epc"'I uiba.l powe:r 
to tox. We therefore see no legal objection to the 
continued imposition of the tribal sales tax on the 
class of persons ~ de«igr.•red by the oubject TriL•l 
Bu!-incs! Coundl resoluti0>1. The Bureau o{ lud;~r: 
Aflairs mav encourage the tribe to enact a resolu­
tion repe~tling the :s;les tax and re:neenri<tte their 

M"t:mornndum 

'To: 
From: · 
Subject: 

Commissiont'!' o[ Indian Aff•ir. 
Solicitor 
Mcmbership-Confederared Sali1h uo1 
Kootenai Tribes ol the FlMh.,d R....,.; 
vation · · 

A question h•s been raised whether this n~· 
mcm will recognize a.s effective, at least as far • 
the Department is concerned, ordinance~ paS-Sed ~ 
the Tribal Council of the S:llish and Koot<na 
Tribe~ vC th~ !lathea.d Rcsen·ation in ~font:anil. ~ 
which the Council authoriT.es iuel! (I) to rem~ 
from enrolhne:nt memben who "·ere previously e. 
rolled in literal compliance ,..·i th lhe membership-. 
crit!'!Ti::! set forth in the tribal conslit.uticn and ~ 
extend• future membership to all children or ,. 
to r.h"ngt? the provi,;ion:; of that cou~titutiun \,·hQ 
:t.nv member of the Tribe. "" ·hoi< a resident of U., 
re~r\'iilion at the time of the birth of r.a.ict chi1drn 
• • • :· without complying ·u-1ch the connitution• 
pr0ccdure for sudt action. The Comminioner a( 

Ind ian Affairs is advised to point out to the Tril..J 
Council •hat serious doubts as to fhe leJl"lity of tl>< 
resolution itwolved prevent him. as repr€>entatiw 
of the United States in its capa.cit)' •s guardian o/ 
tribal :<sscts. from recognizin~; the disenrollment o! 
present members and the failure to enroll nco' 

members. in-sofar as such action~ .:tr<! predicated oC. 
the authoritv of the tribal resolutions inconsi~tC'7il 
~vith the: tdl;al constitution. 
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EXIUBITC 

VAL/DEL, INC. V. ARIZONA SUPERIOR COURT 

703 P.2d. - 502 (1985) CERT. DENIED, 

474 u.s. 920 (1985) 
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that those childr~n with narrc>w aet eyes mam1gement company to finance and oper. 
and weak chins would ob,·iously hA "ineap. ote tri~'o~~ biugu operation. The Court of 
11ble'" rtnd tho~e with dancing ey'.!~ and an Appeals, Bitd~all, C.J., held that: (1) arbi· 
apparent good di~position would be "capt.· tration clause wherein parties agreed that 
ble." It seems to me that the only way the Any diP.pute would b., !Lrbltrated and the 
Judge r.an tell if the child ill capable i~ t~ ~~ult entered as judgment in court of corn. 
ask him or her som'.! preliminary que!ltions petent jurlt;dietion was expre~s "'·aiver of 
and that is what I ~lieve the statute re- trib4!'s Mvotr•ign immunity, and (2) cl\;1 
quires. Contrary to the conclu8ion reaehed jurisdiction properly l11y with state, not-
br the majority, the Arizol13 1!:\ttf!!l al~ \\>ithstanding fact that Pattcua Yaqui tribal 
stand for this proposition. Nevertheless, I court may •lso h:IVf' juri•diction. 
would "ffh·w h':!re because any error was Order vacated and cause remanded. 
waived by £ailing to object to the te!!Umony 
and br the fact that th@ testimony or the 
ehildt·cn t~how$ they were competent wit· 1. Indian'- P27(1) 
ne~~e~ under the !ta.tu~. Th'! failure to Sovereign immunity of Indian trib!!! 
sua t~pontl! elCamine the children {or com· applie$ ~gardles~ of where ~<nit. " brought. 
Jl"f.•m~y w:1r. not fund."\m~ntal "rrvr. 

145 Ari7;. 558 

VAL/DEL. INC .. 3. Deln,.·ar~ 

eorporatlon, Fetltionl!r, 
, .. 

SUPERIOR COURT ('f thO! State of Ari7.n· 
M. In and For th" CO{F.'.'TY OF PIMA, 
Honorable Lillian S. Fisher, a Judfe 
tltereor, Respondent~. 

and 

PASCt!A YAQUI TRIBE. Real 
l'arl.• in Intete!<t, 

No. 2 CA~SA 133. 

Court of ,\pp<::li~ of Ari&<>lln, 
Dh·i~ion 2. 

Jan. 2, 1985. 
Reeonsidention Deni'!d March 1, 1985. 

Re,;ew Denied i'-fay 29, 1986. 

MaM~tf'ment company brought. ~pP.ci11l 
;~ctiou petition from trial court's d~miss:ll 
of r.tomnr,cment <:OIII(J:tny·s CCimpltllnt seek­
inll e11fow~ment c>! arbitration ~)&t:!le in 
ag-reen\ent wher~in Indian tribe hired 

2. Indian!! ¢=-!7(1) 

So'·ereign immunity of Indian trib'!! i$ 
not nboolute, b11t ~~<oil;~ C)nly at th! suffer· 
&nee of Congr"s, and is subject to com· 
plete defeasance. 

3. li'idiRn~ *"27(1) 

Either explicit C(lng:r<?ssional authority 
or eom;'!nt of tribe i~ ne<:A!ssary tc> find 
wal..-tr of Indian tribe's so>ereign immuni· 
ty. 

4, lndiRnco: <!1=>27(1 > 
Congres!! did not waive th• sovereig-n 

Immunity of the Pascu'l. Yaqui Indian Tribe 
by anntinp; ~h:il Juri~dietion to the $t81Al 
over Pascua Yaqui Indian lands pursuant. 
to 25 U.S.C.A. § 1300fle), which e~tend!d. 
the eriminal .iurit:diction ~">\"''" l)ff'onft~r. I.'Om­

mittf'd by or ag:aint:t India:-ts ii\ Indian coun­
try a.nd civil juril!dietion ovtr eo.u~es of ac· 
tion arising in Indian country t.o whieh 
Indian~ are partie~ previously granted pur· 
suant to 28 U.S.C.A. § 1360(s). 

S. Tndl:on~ """33(1) 

State's alleged retrocest:ion of jurisdic· 
tlon O\'er Pucua Yaqui Indiart territory to 
federal eo..-~rntnfll\t did not tt"mply with 
requirements o! Civil Rights Act of 19fX'. 
f 403(a), 25 U.S.C.A. § 1~2-~(a), which pro· 
vides that.feder.tl 2'0vernm~nt ic ·authorized 
t~ accept s.tate'to retroce!!-sion, ah!!ent e•·i­
dence In the record to :;how ac('.eptance of 
rl!troeession by the Secretary of the Int,.ri. 
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l)r and published acceptance of samf in the Moilt>y, Jon~!!. Donahue. Tt:t~ht~ . Child. 
Fed~ral n~~_~il!ll!r. Civil Rights Act of 1968, ers & Mallamo, P.C. by .John F. Molloy and 
§ 403 note, 25 V.S.C.A. § 1323, not<:!. Da,·id A. McEvoy, Tucson, for petitioner. 

6. lndi!lnll ~27(1) 

Wah·er of sovereign imm•mity hy Indi· 
an tribe cannot be impli~d but must be 
unequivoc>dly e.~pressed . 

i. Indian~ ~27(1) 

ArbitrAtion ci .. u:::~ wherein parties 
al!'reed that ariy dispute arising out of con­
tract wherein Indian tribe hired manag~­
m~nt company to finance and operate 
tribe's bingl) operation wl)uld be arbitrated 
and the result entered as judgment in court 
of eompeteuL jouisdictlon ..,as expregs waiv­
er of tribe's sovereign immunity. 

It Indittn' ¢:::>27(2) 

Civil jurisdiction over dispute amnng 
out of contract wherein Pascua Yaqui Inc:!i· 
nn tribe hi£~<1 mauu~e>:~rmmt company to fi· 
nance and opernte tribe's binl!'o o~ration 
properly lay \\it.h the ~tate, where contract 
nrbitratioD clCluse in which partie~ agreed 
to submit disputes to arbitration with the 
re~11lt to be P.ntered in court. of competent 
juri~diction did uv~ draw distinction be· 
tween tribal court sy~tem and any other 
court sy~tem, notwithstanding that. tribal 
court m~<r i!ll'l'lo In~•" jurlsdictlon. 25 U.S. 
C.A. § 1300f(c); 28 U.S.C.A. § 1360(a). 

Lansdale & Kn~ip, P.C. by Jnclc L_ L.'\n3· 
dale, .Jr .. Tucslln, and Ussery & Parrish, 
P.A. by L. Lamar Parrish, John .1. Carmo­
dy, Jr., and Catherine BakPr ~h?t~on, Albu­
querque, for real puty in intere~t. 

OPINION 

BIRDSALL, Chie£ Judge. 

This special action ha~ bun tllk'!n from 
the tril\1 oourt':. tli~missal of the petJttQnet's 
complaint. We have accepted jurisdiction 
be<:l\use the petitioner's remedy by app!al 
i11 not nd<'quate And 'be.:au~~ the question 
presented is a m11tter of grP.at signific.ance 
to those who may dfSire to do business 
... ·it.h the rcn:pondcnt tribe. See Stultt IJZ 

rtl. Codrin v. Su.p~rior Court of Marico· 
pa County. 1~8 Ariz. 500, 6i5 P.2d 1319 
(1984}; Cini11'-r . .-ity of Ari::ona HtJo.lth Sci­
enc~s c.mt6T r:. Superior Court of th, 
Co•.mty of Maricopa, 136 Ariz. iji9, 66i 
p 2d 1294 (1983). 

Ou .January 11, 198-1, thll real party In 
interest PMcua Yaqui Tribe anrl Val/Del, 
Inc .. thP P"'t.it.ionJ?r, •nt11r~d into nn agree­
ment whereby Val/Del was to man3ge the 
tribe's newly established bingo <>p~ration. 
Th'!! aneement c:~IIPrl fnr .V~I/D•I to be 
retained on an e:<clusive basis to finance, 
rnana!l;e, and operate the bingo operation 
for th-e tribe for a ~even-year period l'nm. 

9. AppeAl Mtl F.rror <-'=1018(1) mencing January 1, 191:!4. On or about 
Indian tribl! apparently waiv~d all<:!ged May 13, 1984, the tn'be apparently e~cluded 

error that contract wherein Indian tribe petitioner's ~mployees and mana~~:ers from 
hirod m<ln:-gomcnt comp,.ny to Ciuljnce and the propertr. alleging th~ e:<istenc:e o£ cer­
operate tribe'~: bingo operation was not ap- t..1in defaults by petitioner under the 
pro\·ed or endorsed by Secretary of the management agreeme~t. 
lntuior B.nd the Commissionel' vf Indian On .June 2i, 1984, petitioner filed its com· 
Affairs and v.-as therl!forP. void, thus pre- plaint in the present Jaw~uit in Pima Coun­
cluding consideration of that argument by ty Superior Court seekin~r to have the arbi­
Court ~f App-::1\o to deny relief fru111 what tration clause of the agreement enforced. 
was otherwise an abuse l)t discretion br Service was m:~de upon the tribl! on June 
trial c:C'urt in denying enforcement of arbi· · · 27. 1984. and its motion to dismL~s was 
t.r.~tlo" elllu~e, where tribe ~h•in,.,J that hied .July 9 and grnnted on Augu~c~t i. The 
managem'!nt company's action pursuant to court found that the Pilseua Yaqui Indian 
contr.tet properly belonged before tribal Tribe is a federally recogni~ed tribe enti­
court. Uw to so,·ereign immuniW and cannot be 
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sued without having waived 'uch immunity 
or otherwi~e granted its consent to suit. 
Although the trial court· found that the 
tribe had con~ent~d to having a lawsuit 
between the parties tried in it~; tribal court, 
it held that tin! arbitration clause in the 
subject 1\ontract was not a legally suffi· 
cient waiver of sO'"'!N!ign immunity lo per· 
tnit th"' 2ction in ntote cou~t and dit;rnlssed 
the complaint. 

The powers of I ndi::tn tribi!s have be~n 
de•cribcd ~~ "inhereut puwers of a limited 
sovereij1;nty which has ne~·er been extin­
guished." F. Cohen. Handbook of Federal 
Inni~tn T..11w 122 (U.N . .M. d. 1071). Defon" 
the Europeans arril•ed, Indian tribe$ were 
sE-lf-governing sovereign political entities. 
See McClannluin t'. Sl.n.ft' To:r CcmmiJ<J· 
sion of A rizonn, -Ill tiS. 164. 93 S.Ct. 
1257, J6 L.&l.2d 129 (1973). One of U1e 
inherent powers pos~O?ssed b~- Indian tribe!: 
Jih all sovereign bodies. "·as immunity 
from suil In $rrnta Clnra Pueblo 1.'. ;l{ar. 

tir!"r:t, 436 US. 49, 9S S.Ct. 1670. 56 L.Ed.2d 
106 09T8). ,Justke Marshall stated the ba­
sis of this immunity: 

"Indian tribes h~'·e long been recog-­
nized as possessml!: the common-law im­
munity from suit traditionally enjoyed by 
sovereign powers. . . . This aspect of 
tribal sovereigul_v. like !111 Others, is sub­
ject to the @'Uperior and plenary control 
of Congress. But 'without congressional 
authnrh:Rtion" the 'Indinn ;:-iation~ ate IL!Jl• 

empt from suit.'" 436 t;.S. at :38, (cit.a· 
tions omitted). 

Ari?.on<'l ~Qurt$ h!l \''!' alGo recognized Ute 
doctrine of tribal son•reign immunity. In 
.lfm·ga:/1. L'. Colorado Ril•er Indian Tribe, 
103 Ari~. 425. 44!l P ?.d 4.21 (1968), our 
~t1preme court held that state courts did 
not have jurisdiction over an Indian tribe 
which had allegedly committ~d a tort ,..-hilP 
engav,ing in a busine:o:s enterprise in the 
8t.1!~ o( Arizona but outside the boundaries 
of the tribal land~. The court held that the 
Cc>lurndo River Indian Tribe was a sover· 
eign immune from suit and could not be 
subject~d t'1 the jurisdiction of Arizona 
et>urt< withont it~ ''on.<ent vr Lhe consent of 
Conj!"res.~. A similar result was reached in 
White Mountain Aprr.chc Indian Tribe t•. 

Shtlley, 107 Arb .. 4, 480 P.2d 654 (1971), 
anrl h'1th I!QoA "'ere noted in u,,.. recent 
Division One ease of S. Un.ique, Ltd. t•. 
Gila River Pima-Maricopa lttdiatt Com­
munitv. 1 AA A rlz. 378. S7 ·I P.2d 1376 (Avp. 
198.'3). 

[1-3] We note here that sovereign im. 
munity ·a~ di~cuts$~<1 in these cases seem$ 
to be limited to deci1;ions wherein jurisdic­
tion of state and federal coum v.-as thwart­
C!!d. Howc\"crr, ~since Out! uf the prlmar.· 
purposes of thf:: doctrine of sovereign j~. 
munity is to protect tribal trust prCipertv 
(r.,m <!n.,umbroncc~. Atki•uo1o v. Haldane, 
569 P.2d 151 (AIMka, 1977), it must neces­
sarily mean freedom from suit regardles~ 
of whP.r#' thq suit is brought.. The imwuni· 
ty of Indian tribe~, however, i!'. not abso­
lute. United Slates t•. Oregon. 657 F.2d 
1009 (9t.h Cir.l!!Rl) It o~id.s onl~- at the 
sufferance of Congress and is subject to 
compl~te defeasance. United Sta.tc~ r. 
Wh~eler. 435 U.S. ~ii!, 98 S.Ct. 1070, ;;; 
L.Ed.2d 303 (1978). Either e.xplicit con­
greMionalauthority or consent of a tribe is 
n~ce..;sary to find a wa.iv~>r nf thO? immunity. 
Unit~d Sto-tts t'. Oregon, supra. 

Petitioner's fir~;t point of attack it\ that 
th~ tribe doll! not enjoy ~o'"ereigu immuni­
ty sim:~ it doe~ not posses~ the requisite 
cha.racteri~tics of a ~Qver~ign Indian nation 
as s~t fnrt.h in r<!gulation~ promulg&ted b~· 
lh! Department of Interior. See 25 C.F.P.:. 
Part 83. The procedures established in 
those regulatinM, u·hi~h potitioncr olleg:es 
mul!t be met b~fore n tribe will be accorded 
federal reoognition and therefore enjoy im­
munit~· from suit, inrlt1d4: 

"(a) ff]he petit.ion~r (tribe) has be1m 
identified from hi~torical times until the 
prtsent nn A ~ubsbntlally continuous b&­
sis, as 'American Indian' or 'aboriginal.' 

(b) E"l'"idence that a substantial portion 
of the petiticming group inhabits a. specif­
ie area or Ji,·e~ in a community \'iewed as 
American Indian and distinct from other 
populations in the area. and that it~; mem· 
hers are descendants ~f an Indian tribe 
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which hi$torically inhabited a specific the Pnsc:ua Yaqui lndhn p9ople. Included 
811!:•. 

(c) A statement of fa~ which ~stab· · 

lishes that thl! petitioner ha~ maintained 
tribal political innuence or other authori· 
ty over it.~ members as an autonomous 
P.ntity throughout history until the 
pr9s@nt.." ll6 C.F.n. § 83.7. 

Petitioner presentP.d tQ the trial court two 
books t by Dr. Edward H. Spicer as author· 
ity for the proposition lhal the Pascua Ya· 
qui Tribe would not qualify for f~eral 
recognition under the Code of Federal Reg· 
nl~t.iont requiremcnttl. Spicer wA~ an :t<:· 
knowledged authority on th'! history of the 
Pascua Yaquis, and hi~ books establish that 
the Y11qui!l dn not h,,-o single roob but are 
.:t historically mi;(ed-blood pMpiP. who lived 
in western Mexico on the Gulf of California 
from approl(imlltely the 1nt10'" to th9 
present. Beginning in the late lS.SO',;, 
small groups came from time to time 
acros!l the International border to Ari~on'l 
and California. Therefore. petitioner ar­
gues, since the Pascua Yaquis ate not in­
digen~>us to thi.o: area. but rather aroa immi­
~rant~ from ?f[exico, and because Dr. Spi­
~er's books show that the tribl! has not 
attempted to re\·io.;e any sy~tem of govem­
tH~nt their pr!deMssc>r~ may ha\'e e~t'lb­
lished in Me:<ieo. ther would not qualify for 
federal recognition under 25 C.F.R. § 83.i. 
We cannot faull this conclu$ion and, m 
essence, neither does the tribe. 

'fhe tri~ relies instead on 25 U.S.C. 
§§ 1300£-lSOOI(Z), which were ;~dopt.c?d l>y 
Con~re!!s In 19i8 ·and in which Congress 
recogni1-ed the Fat~eua Yaqui Indian people 
~nd doohred them eligibl'!' 

"for the sen-ices and assistAnce pro\·ided 
to Indians because of their status :as 
tndius or thtoug-h . any departm~ul, 

agency, or instrume.ntality of the United 
States, or under any st.'ltute of the Unit· 
ed State~." 2!i TJ .S.C. § 1300!(:>) 

Additionally, Congress pro .... ided that cer­
tain provisions of 25 t: .S.C. §§ 461-492 en­
titled "Prob>l!t.i"n cof Indi:anG Md Con3erv3-
tion of Resources," would bP. extended to 

I. ti. Spieer. t'otoeu3, A Y:>qul Vill:>go In Arir.on3 
(Unlv. nF Arl,._ P..en •d., '19~4), 

in t~at subchapter is § 47~. the dP.finition 
section, which recognizes th~ t.erm lndi~n 
as r~ferrin~t to ail penon~ nf lndi:~n de 
scent who are membtr~; of ·any recognized 
Indian tribe now undf'!r federal jurisdiction. 
The Supreme Court of Alaska, in Atkin.!Mt. 
v. Haldane. supra, was presentl!d ·with a 
toimilar situation involving the Metlakatla 
community. The eourt found that, !\!­
though the Metlakatla community had 
come to Alaska from British Columbia, that 
that was not a significant factor in view of 
th~ .l>Jd that the commumty had been rec· 
ogni~ed by the feder:tl government as an 
organiz~d tribe and thus should be given 
the pt<otections a.:~urlled other tribes. The 
c:ourt ~tated : 

"[The tribe asks] application of the 
principle that t.t·ilo~~ under the tute!ag'! of 
the United States are immune from suit -
in the absence of eongres~ional con· 
sent..,. 

Thus, we conclude that the Metl:lkatla 
Indian Communit.y, despite its unique hit~­
to~y, ie entitled to ~over~ign immuni­
ty . . . . The Community ha!l.i be!!n recog· 

.ni1.ed by the United St.'\te~ g(lvernment 
"" ~n [ndi:~n triboe ::.nd hu:.'l b~en tre~tt,i,J 
accordingly. One!! the O?xecutive branch 
hns determined that the Metlakatla Indi­
an Community j,_ "" ll\dia.n tribe, whieh 
is a nonjusticiable political quc~tion, the 
Community is entitled to all of the bene­
fits of tribal ~talus. The Supr1>m01 Court 
of the United States declared in U.S. 
F'idelily [ Un.ited States v. Unitt:d State.~ 
F'idelitu & Guaranty Co., 309 U.S. 506. 
60 S.Ct.· 653. 84 L.Ed. 894 (1940)) that 
one of tho!;e benefits is tribal so\·ereign 
immunity in the absence of congressional 
waiver. Court decisiong from United 
Statts 'l. Ko.gama., 118 U.S. 375, 6 S.Ct. 
1109, 30 L.Ed. 228 (1886) to lr!cClonahon 
•J. State Ta:c <,'ommisFion, 411 U.S. 164, 
170-12, 93 S.Gl 1251, 1261-62. 36 
I,.Ed.2d 129, 134-36 (l9i3) havl!! !irml)· 
~5bl.uli!:<hed plenary congre~sion::l power 
over Indian affairs. Artide Vl, dause 2 

E. Spicer. Tho Y~qui$' A Cultunl Hi•tory 
(Unl\·. of Ari7.. Press. \980). 
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of the United States r..,nvtitu•Jot~ pt-o­
virles: 

'This Constitution, and the law& of the 
United States which shaH be m~dc in 
l-'ursuance thqreof; and all treatil!s 
mad!!, or which shall be made, under the 
Authority of the Unitl!d States. ):h:oll bo 
the ~uprem~ Law <>f the Land; and the 
J\1dge~ in every St.'ltP. shall be bound 
thereby, any Thing in the Contotitution <1r 
Jaw!!> vf any St:lte to the Contrary not· 
with~tanding .' 

The ~upremacy of th'! decision5 of the 
S\tpr~me 0Jilrt of the United Stall!~ has 
been recognited since Ma.rti?t t•. Httn.t· 
t>r~ Lessee, H U.S. (1 'Wheat.) 304. 4 
r ... Ed. n Cl8IG). BC!cause of the !IU· 

premacy of federal law, we are bound to 
re•~(lgnize th<> doctrine of tribal sovereign 
imrn;lnit~·. e~\·cn if we l•en! to find valid 
public policy reasons to hold it inapplica· 
ble in this ca~e." 569 P.2d at 162~'3. 

Pt'titioner coul\mds th2t regardless of 
the recognition by the fed<:r21 p:overnment 
of th~ Pascua Yaqui Indian people in 2.; 
U.RC: § 1300{, that rewj!nitlon ...-as condi· 
tioned upon the tribe'~ wai,·er <>f sovereign 
immunit.r because cf the provisions of 25 
U.S.C. § l~OO!(e): · 

"Prot•ided, That the State of Ari1.ona 
~hall exerci~e c:riminal and ei\·il juri~dk· 
tion O\'er ~nt:h l:>M<b M if il htul auumed 
juri~dietio11 pursuMt to the Act of Au­
gu~t 15. 1953 (67 StaL S8S), as amended 
by the Act of April 11, 1068 (SZ Stat. 
i9)." 

The aet of August !.5, 1953, referred to in 
subs~ction (<:\, cmnrn.,nly l<nt>Wn llt< Public 
Law ~0. ext.ended l() certain sta~!l erimi· 
nal juri~diction onr o£fen~e~ committed by 
or Again~t lndians · in I nr:li!ll"' c:ountry (18 
U.S.C. § 1162\ :md ei•·il juri~diction over 
causes of action ari~h1g in Indian country 
to whic:h Indians an! pattie~ (?.~ U.S.C. 
~ 136tll. Pt,....280 apparently b'!!ftan ~~ an 
attempt by California to ex~end criminal 
juri$diction to all Indian land~ within t.h" 
ot.!lt~ . It has been point'!d out that the 
extension of ~t2te crimin:1l jurisdiction wn 
the primary thru~t of the l~gisl:!.tion and 
th:~t tl·"' ci,·il ~~dil.•n was addqd without 

weat discus~ion. AtkitLson t•. Ht1-ldi1.7U!, 
~upro.. P~280 automatically transfemd 
the juri~diction of certain chit and eriminl'l 
matter~> involving Indians on Indian lands 
to fiv-e enumerat<ed ~:tatet--California, Min· 
nesota. Nebraska, Oregon, and Wiscon­
~in-:and t.c:ndered th~ same jurisdiction to 
all othen:. Th~ statute was amended in 
1968 in conjunction with the adoption of the 
Indian r;v;J Right.o:. Act, 21i G.S.C. §§ 1301-
1341 to require that. future assumptions oC 
jurisdiction by a stat'! could be mad'! only 
with th'! con~ent of tho trib<: in quva;tlon. 
2S U.S.C. §§ 132l(a) and 1322{a). The 
amendments also authorized th<e assump­
tion by ~tates of partial ~uhjqct m<ttter or 
territorial jurisdiction and permitted sta~s 
which had previously accepted jurisdiction 
to retrocede such juril;diction to the f "d4r:tl 
!!vvernrnent, either in whole or in part. 25 
tJ.S.C. §§ 132I(aj and 1322(a). 

Petitioner contends that. by conf,.rring 
jurisdiction o,·er Pascua Yaqui la.lldll to the 
Ari1.ona eoul't$ pur~uant to PL-280, th• 
effect. of 25 U.S.C. § 1300f£c) it to waive 
the tribe'• immunit~· h-om suit. This con· 
tetJtion rests on thoz re~olution of the ques· 
tion of whether Congnss intended PL-280 
M " w11h·cr of an I11dla!l trlbe·s so,·ereign 
immunity. In B,·yan v. ltasco. Colmt,., 
Afinr.~~<:OIIl, 426 U.S. a;3, 96 S.Ct. 2102, 48 
L.Ed.2d ilO (1976), the Gupr~mf C<~Urt em· 
phasind that th-e granting of !ta~ jutisdic­
tion wa! not intended to "result in the 
undermining or d'?ttruction <>l ~~~dt tribal 
governmfnts n did exist .... " and condud· 
ed that ''(t)he Act itself refutes such an 
infer«:!nce: therl! is not."tbly :lb~ont ony co11· 
ferral of state jurisdiction ov'ir the tribes 
themselve~ . . .. '' 426 U.S. at 388-389, 96 
S.Ct. at 2110-2111. The ilrvfJ.n. Court uti· 
IIZ@d legi!;lative history in thll wording of 
the act its!lf to determine what Con~"*' 
e:tpressly intended and decld'!d to ro no 
furth~r. The Court !'ltated: 

"Of ~pecial !'lignifkance for our pu~e~. 
howl'ver, is th~ total ab~ence of mention 
<>r di~cu~~ivn regardmg a congrtssion:d 
intent to confer upon the State! an au· 
thority to tax Indians or Indian property 
on rc~'?r\'~&tiOM3. . . . Thi.;; t>mission ha~ 

signi(icanc~ in the application of the tAn· 
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ons of con~t.ruction applicable to statute~ 
affectin1r Indian immunitie~. a~ ~om~> 
mention would normally be e:~:pected if 
~uch n. swel'ping change in the status of 
tribal fi:O\'r:'rnment and reservation Indi· 
ans hail b-::en contemplated by Con· 
gress ."' 426 U.S. at 381. 

Th .. Court w1>nl nn '" ~,_,,_.,.: 

"(T)he consistent and e:<;clusive use of 
the terms '(:i\·il cause-; of action; 
' :tri~(ing) nn.' ' t:"iv;t 1~ ..- ~ of g"Mnl 
application to private persons or prh·ate 
pr<1p~rty , ' and 'adjudicat(ion)' in both the 
Act and its legislatil"e history virtuall~· 
compel~ our conclu~ion that the primary 
int:P.nt of § 4 w:~S to grant jurisdiction 
o~er private ci,·il lili~tlition involvinsr: res· 
en·ation Indians in st:lte. court." 426 
U.S. at 385, 96 S.Ct. at 2109. 

]n Sat~ ta. Rosa Bn.nd of ·lndianll If. 

lfi11gs County, 532 F.2d 655 (9th Cir.1975), 
cert. deniod, 429 U.S. 10~8, 97 S.Ct. 731, 50 
L.Ed.2d 748 (1977), the Ninth Circuit C-ourt 
of App~als intP.rpreted 28 U.S.C. § 1360 as 
containing an ambiguity and determined 
that the rul~s of con5trudion dictated that 
all ambiguities he resoh·ed in favor or the 
Indi~ns. !532 F.2d at 660. Both the Bryan 
P-nd Santa Rose. Bart.d of JndiMI-P Court~ 
thus adopted a narrow interpreL.,tion of the 
grant of j11ri!;diction to the ~tat.es in 28 
U.S.C. § 1360(a). 

(4. 5] The~e c<L~~-s were followed by the 
Alaska Supreme Court in Alki-n.son t'. Hal· 
dane, ~upra, where the coutt concluded 
that the sovereign immunity of the Indian 
community therein could be deemed wah·ed 
only i£ it wore clcnr from the llnnmbiguouc 
language of 28 U.S.C. § 1360(a) B11d it~ 

l~l[i5lative history that Congi~s~ intended 
~~~-r:h ~ w!li",.r - ih"!' ~onrt fiot11d that th11 
lqgi~Jative history did not s~clfic..q,Jiy men· 
tion ::tny wah·er of t.rihal !'.OY~t~ign immuni­
ty Rnd th!lt the ambiguit~· :present in 28 
U.S.C. § 1360(a) WR~ not r~solved by the 
lP.gislatio;e history . The cdurt found the 
absence of any elear waiYtir of so,•ereign 
immunity in the $l.'\tute of ;eon trolling ~ig­
nificanc.~ and concluded thst without $tteh 
an express congressional waiver of immuni· 

ty, one should not be implied. The eourt 
not<?d tnat tn'1 juri~dietion!tl gr.lnt in 28 
U.S.C. § 1360(a) was limited by 28 U.S.C. 
§ 1360{b), which provides: 

"Nothing in thi$ section ~haii avthorir.e 

the alienation, encumbrance, or ta:cation 
of any real or ptrsona.l property, includ­
ing water righte, belonging to any Indi:ln 
or any Indian tribe, ba.nd, or community 
that il! held in trust by the United State~ 
or b 11ubjMt to ~ r<!striction ag-ain3t alio:n· 
ation in1posed by the United States; or 
shall authori~e regulation of the u~e of 
t>Ueh property in fl rnonner incon~i~tent 
with any Federal treat)·, agreement, or 
~t1tute or with any regulation made pur· 
!IU~nt ther.,to; or 15hall c:onfu juri~iction 
upon the Stat(! t.o adjudicate, in probate 
proc~edings or other.vise, the ownu!:hip 
or ri~ht to poc.cel:'r.ion of !lueh property or 
any intere$t therein. ·• 

The court concluded that the limitation 
"ser.•es the same interest that the doctrine 
of sovereign immunity serves, I.e., the pres· 
ervation of tribal trust property from 'en· 
eumbrnnces.'" 569 P.2d at 167. There­
fore, the court theori~ed, § 1360(b) demon· 
strated that no "-aj,•er of tribal sovereign 
immunit)' was intended by § l360(a). 

"If C'-ongre!!S h:ld wanted to wai"e tribal 
immunity, it _,trike~ Ui!< that it ,.·ould haYe 

allowed e,;ecution as;>:ainst purely tribal 
assets, e.g., tribal real property. Since 
the underlying re&Mnl!< {or the relltric­
tions in § 1360(b) are similar to the un· 
derlying rea90ns for tribal (.0\'erei~n im· 
rnunity, eon~truing tne t ... ·o suhl!ection~ 
together, we conclude that § ll360(a) 
does not constitute a waiver of tzo;bal 
~-o\'crdgn immunity." 960 P.2d at 167, 

n. 59. 

We align ourselves with the reasoning of 
the eourts in these eiterl decisions &nd hold 
that <Angress, by virtue of its l!'nactment 
of 25 U.S.C. § 1300f(c), which applied 28 
U.S.C. § l360(a) and its granting of ei,;l 
jurisdiction to the State of .Ari?.o~a •.wer 
Paseua Yaqui Indian lands, did not waive 
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the ~overeign immunity of the Pa~r.na Ya­
qui Ind ian Tribe.' 

{6} Having concluded that the Pascua 
'{;~qtli Indian 'tribv, "~ o {ederxlly recog­
nized tribe, is entitled to so,·ereign lmmuni· 
ty, "''e must now decide if it wah·ed i~ 
immunitv bv aueeing to :orbit.nt<l any dill· 
pute ari~ing out o£ its contract with ~ti· 
tioner. Section 12 of the contract pro,·ides: 

"Arbitration. Any ~·mtro,·erl!y or 
elllim arising out of or relating to this 
contract.. or -the breach thereof, shall be 
Sl!ttled b\· arbitration in accorrl~nc" \\•ith 
thl! art:>it~nt.ion rules of the American Ar· 
bitrstion Association, and judgment upon 
the action rendered by the arbitrator(~) 
maJ IJe entered in any court having juri~­
diction thereof." 

A wah•er of soverl!i!!'n immnnit.y c.annot be 
implied but must be unequivocally ex­
prP.ssed. Santa Clara Pueblo v. Mo.rti11e; 
supra, quoting UnUcd Stat€s v. Te.~l.tu!, 
42l U.S. 392, 9!5 S.Ct. 948, 47 L.Ed.2d 114 

2. The tribe ar!:'IJeri bdow and argtres to this 
court that •'·en if 25 U.S.C. ~ 1300F(r) h>d sh•en 
Ad '.vua civH Juri~ciiction oY~r Pa!.CUR Yaqui ln · 
dian t~rritory. a ptocl~m:ttion i~sucd by Arizon:~ 
Governor Broce Babbitt. dntcd Februarv ~. 
1954, effectiveh· returned juri<dir1i<>n to the .. Fed­
er ;ol govcrnme~t- That proclamation stated In 
put: 

'"WHEREAS, rvblic Law 95-J;S rcquir~ 
the State C1f Arizon:1 rt;~ t~o1""(.ktc crintiu;d :thd 
c ivil jurl<tlir.tion over Pa~cua Yaqui lands a. l( 
it h•d as..<urntd juri<diclion ... and 

WHER£AS. the S:ote of Arizona i~ con~ltu . 
tion•lly prohibited fmm doi.,..;nl! jud, t.ltctlon 
over Indian l•nds pursuant to p•ra~r~ph (our 
of Articl~ XX o( the Arizona Constitution; 
and 

WHEREAS. thi< r.nn<tituti.,nol Ji,.,lalmer 
tmp!de~ the State from exerci~ing crimln31 
and civil jurisdiction over r~<c\Ja Y•qui lands, 
notwith~tanding the bnll'Jate in PL 95-37~. 
25 U.S.C. 1300(0(c) [vic) whieh pvq,orts to 
gr~nt ~ur.h juri!'diction to Ari,ona; 

r; .9ruce B3bbitt. Go,r.rnor of th~ St~tr. of 
.\.ri~On3, _ . dr. M~t~by relrO~\.:Jt: atJ cinl :1nd 
criminal juri~diction. or purported juri~dic· 
tiot'l . granted to the St•te of Arizona. pur,uont 
to t'ltbli<: l.:.w 95-3i5 over that :>re~ of land 
within thi~ St::ttc c.nn\.·~y~d tC) the f'"H5CUA YR· 
qui tr ibe from the Unit«! St310s •nd held In 
tru~t for thr. P<t.<tu• Y•qui trib~ by the United 
Sutes Secret at\· of the Interior . ... • 

Wt note that the ~llt1:cct r".'tr-ccc-~ :;:;i on of jurl~dica 
lion does nrJt comply with the rcquir~tncnt~ of 

(1!176), which quoted United Stat~& 11 
King, 395 U.S. 1, 89 S.Cl 1501, 28 L.Ed.2d 
!;2 (1969). There is only one eai\<e cited to 
01:, :~nd our independtmt research hal! failed 
to turn up any other, whic:h has addres&~d 
the prtcise issue of whether an arbitration 
clause ~nngtitutec 11.n e:70pli~it waiver of im­
munity from suit. We agree wit.h the Al~­
ka Supreme Court In its rea.'JOning in Na­
ti••s l1illa(1C nf Fyak c;. CC Cuntrac~rs. 
658 P.2d 756 (Alaska 1983) wherein it sta'-" 
ed: 

"[W)e Mlieve it i~ ciP!tr th:at ony di~J..IIlte 
arising from a contr:tct cannot be r!· 
solved by arbitration, as $pecified in the 
contract, if one of the -parti<'ll intf!nd~ w 
31\<Sert the defent:e of ttovereign immuni­
ty. To thl! extent po~sible, all pro'"islons 
in a contract !lhould be found m~'>ahing 
ful. Tucker ''· Byler, 27 Arb:.App. 704, 
558 P.2d 732, i35 (Ariz.App.l976); Qu.en. 
:cr !.'. Quert:e.r, 2Z5 Kan. 83, 587 P.2rl 
s~o. 882 (Kan.l!!'i8). The arbitration 
clause ... would be meaningless if it did 

25 U.S.C. § B23(a) which r,..:wid••' thnt t~•< (ed­
e~al ~overnrn~nt is authorizer! to accept a State's 
rctro~«ion. To cff.,.,th·dy rc\rrx~dc juriodic· 
lion. there mllst be formal accept~nce o£ the 
retrocession bv th~ !"•rr~•·~· .,r the lrncrior. 
p~rblished In the Federal R..-gi~t~r. Sp<!cifying the 
date of r~troec~sion . 25 U.S.C. § 1323, not~. 
Th~re is nothin!l in th~ record to show aeecpt· 
anee bv the Secrotorv of the lntelior tlor a 
publish;,d accept3nce • o{ !<3t'lle in the Feder~! 
Register. Adwn3 Con•tltution, Article 20. '~ '· 
~lluded to ~bove. pcovidcs in part th:tt lndi~n 
land; "sh~ll be. onti r•m~ln . •ubjn.t to rh~ dtSpo· 
sitiOt'l lind under the ab~lut~ juri.diction ~nd 
control of the Congr.,s o( tht United States." 
Th~ r~l party In inter~st argues that therefore 
the Arit.ona C"nrHtihn;on prc-..:ludes the sl.1t~ 
from cx~rcising jurisdiction in thi~ case. How· 
ever, ~uch :m argument ....-as found to b~ without 
merit in Ari~ona '"· Son Carlos Apach~ Tribt! of 
A·;~Oifd, 4~' u.s. SIS, 103 $ .Cl. 3<01, 77 L.E.d.2d 
837. ult [I t!<nid. - l'.S. - . 104 S.Cl 20?. 78 
l.Ed.2d ISS (1983) wh~rcin the Supreme Court 
recogni:ed !tote jurisdieti.,n. <tntin~: ""(T]h~ 
pre~cnte <>r ~J:,,cnce of •vc~Wc jurisdictional 
discl~imer< hn rar~ly b«:n dispositivt in our 
consitler>tion of ~t•tr. juri.diction ovc:r Indian 
affairs or acti,itk• on lndion lands." 103 S.Ct. 
:tt 3211. S imilorly. It h~ ., u•~n hcl<l that the 
l>n~u•gt' of ;.•b•oiUI'. jurisdicti(ln ond Control' 
f?lear..!t .. undimini~h~d. no\ c~du~ivc .. juri~ic· 
tion. Or~~ni•..ed Viflo~e or K11kt v. Etrtn. ~~9 
U.S. 60, 71. ~2 -~Ct . 562. 560. 7 L.l!d . .ld -573. 58 I 
(1962): FroncL<eo >'. Sta;e. 113 Ariz. 42i, 536 
P.1d I (1976). 
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:not e<>Mtih1te a waiver of whatever ;,,. Tribal Court. We do not agrel!. Th~ arbi· 
'munity [the tribe] po3$P-~~ed. Further- tration :~.gnement did not draw the distinc­
'more, under similar circumstance' the tion between the tribal court system and 
!'lint.h Ci,.,..uit ('o{>nrt o£ A.ppniF h~ h.,Jd ""Y .,ther eourt ~y~~~~~. 'l.mt r.-LhE!r pm,;d. 
t.hat a clau~e in a contract ~tating that ed that any court of com~tent jurisdiction 
·the fed'!ral courts would resolve any dis· would ~;uffiee. Ha"ing expressly waived 
pates arisinso: from th'! contract com:titut· it9 co"oroign immunity, eh·il ju"~diction 
ed an express waiver (lf a tribe's sover· would proper!~· lie with the State of Arizo­
eign immunity. United Stafe3 v. Ore- na under 25 U.S.C. § 1300f(c) which applied 
gon. 6iji F.2rl 1009, 1016 (9th Cir.19!:ll). 28 ti.$;.r.. ~ 131:10(:~) to P:~t"":a Y:aqui lndi:m 
There is littlt' substantive diffP.rence be- lands. notwithstanding the fact that the 
tween an agreement that any di~pute Pascua Yaqui tn'bal c~urt rna)' al~o have 
ari~ing from a contract sh31l bP. resoh·ed jurisdiction. / 
by the f~dernl courts and an agreement / 
that any dispute shall be resolved by [!lj The tribe a.rgues, llnd argued to tbe 
:~rbitration: both appear t..o be clear indi- lrial court, that !!\''ln if the arbitration 
cations that sovereign , immunity has clau,.., "''~~rill deeml!d to be a waiver o[ the 
been waived.' ' 658 P.2d at 760-61. tn'be's sovereign immunity. the entire con­

Th'! cited case of Unif.ed States v. Ore· 
gon referrP.d to Fon.tf!ndlc t'. Omaha 
Tribe of NP.braska., 430 F.2d 143 (8th Cir. 
I9i0) wherein the Eighth Circuit. found that 
the adoption by th'! Um~ha Tribe of n "sue 
~nd he sued'' clause in it.~ corporate chidP.r 
nmounted to an express "·aiver of sover­
eii(TI immunity In reg~rd to the qui~t title 
action in1·olved. In Utzited Stales v. Ore­
gon, supra, th~> Nint.h Circuit C',o11rt of Ap­
pell!~ found th~ t the lt i!J.,, iu iU; contract 
'1ith the state, had agreed that in the e>ent 
problem!> llrose that could n<Jt be solved by 
mutu~l agre<'m,nt, the poYtie• would ~ub· 
mit the issues to f<c!deral coutt. for determi­
nation. The Ninth Circuit ruled that "the 
Trih~ m:ty nnl ~t thi~ ~t •ge nmggeo on it!: 

e~rlier agreement." 657 F.2~ at 1016. .. 
{ 7. S) We agree with the' rea~oning in 

Nnt.it•e Fi/lag~ of Eyak. ~~!-''"· Before 
entering into the art>it.ratidl1 agrMtnent. 
the respondent tJ;be was free from ~uit by 
r~titioner. Ho,.-e,·cr. after "greeing t.hat 
~ny dispute would be arbitbted and the 
re~ult enter"!d as :t judgment in a court of 
comp(>lent jurisdiction, \\'1\ l'inrl that lh"r" 
was lln express waiver of the tribe'~ sol'er­
~ign immunity. The tribe 11rgues in its 
re~ponse to the petition !or special action 
that while as an immune sovE'reig-n it eould 
not h;we been sued without(its consent. it 
h:1s ~ven i~ limitfld <'o:Jnsept to be sued 
"ithin the jurisdicti<'n of the ·. _Pa~cua Yaqui 

tract including the clau!!'e is void, citing 25 
U.S.C. § 81. Th3t et.atut.e pr<n i<.l.,>~, in part: 

"No agreement ~hall be made by any 
per~on with any tribe of Indians .. . for 
th., pa),n{:nt ot ,!.,Ji,2:r · u( any money or 
other thillg of •·aht . in present or in 
prosjX!ctiv~. or for he granting or pro­
~uriog ony pri,.ilege to him, or ~tny olln:r 
person in consideration o! ~erYice~ for 
s~id Indians relative to th'!ir lands ... 
unl<;>.:s ~ueh eontr:1et or agreement. be 
executed atJd approved as follows: 

~cond. lt shall b'!ar the appro1·al of the 
Secretary of the Interior and the <Aim­
missioner of lndi::~n Affairs indors~ 
UIJ'Jn it." 

TI1e tribe arj;:ues that the agreement be­
tween the petitioner and thP. tribe was tJOt 
approved (lr endorsed by the Secretary of 
the Interior anrl the Commissioner of lndi· 
an Affair.~. The record befeore us is not 
dea1·. Tl1e signatorfeE to the contract m­
elnde a Mr. Samuel J,. Hilliard, who, it 
appears, i~ a representative of thl! DP.part­
ment of the Interior'~ Bure~u of ludi><n 
Affairs. The tribe's motion to di);mi~ the 
complaint below did not. allude to the alleg­
edly 1·oirl r.h'-r.<rt"r of lh~ eontmel. Thie 
argument v;as r:ti);ed only in the ttibe's 
resp<>n~e to the pe:itioner's opposition to 
the mot.ion. By inference, the tri~l ~o11rt. 
t.li!'counted th~ argument since it referred 
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to the arbitration clan:>e in the contract as· 
not constituting a l<i!gally gufficient waiver, 
thereby implying that the contract iU:elf 
was to be considertd valid. The problem 
here i~ that the tribe apparently wah·ed 
this argument before the trial court and, 
indeed, before this court by arguing that 
the controversy o'·er the agreement pr<>per­
ly belongs before the tribal court. and not 
arguing that no agreement eJCi!!ted. On 
this stat~ of th! record we cMnOt consider 
this ar~tument in order to deny relief from 
wh:~t ,;~ find t<' be an abu~e of disr.retion 
by the trial c•>urt. 

Th! order <'f the trial court dismit:gini 
petitioner'~ compl~int is vacated and the 
caus~ is remanded to the trial cuucL fvt· 

further proce~dings. 

fendant hilt Si:~:th Amendment rights to ~oD­
frontation and cro~~-~xamination: (3) cir­
cum~tances did not produce coerced confe~­
sion; (4) detective's statement!:, includint 
that everybody had to answer to God, did 
not render defendant's confession inadmi.,~ 
sible; (5) jurors, who made· affidavit~ that 
they obs~rved what appeared to be signals 
to children eontrollin~r their testimon'l' 
were not guilty or any misconduct: and <6) 
sentl!nelng def!lndanL tu pl'ison for -5.2!; 
year~. minimum term, wit.h statute mandat. 
ing defendAnt serve no less than five years 
in pri!'-on wilhou~ r~l~M~ on o.ny bnub did 
not constitute cnlel and unusual punish-

·ment.- -

Af!lrmec.l. 

l. Criminal I..aw ~531(1) 

HOWA!'>.D and fiATHA\YAY, ,JJ., eon- Confeniono nrc pr .. ~um9d t., b9 in,·ol-
cur. untary, for purpot1~~ of determining their 

145 Ari>-. 566 

!he STATE uf Ari;tvn.._ Appellee, 

v. 

Edward Lee ADAMS; Appellant. 

No. 2 CA-CR 2i86. 

Court of Appeal!! of Arizona, 
Divi$ion 2. Department A. 

Mal'Ch 8, 1985. 

R"'view Deni!!cl J\l:iy '• 1()86. 

Defendant wM con~·icted in the Superi· 
or CQurt. Pima County; Oluse No. CR-
06013. H:'trry Gin, J., of thref.' counts of 
r.hild molest:~tion and sent~nced to concur­
rent presumptive sentences of five years' 
impri.<onment. and he appeal!!d. The Court 
of Appeals, Howard, L held that: (1) trial 
court did not en· in admitting confE'sslon of 
d"fendant: (21 refugaJ tb l~t defendant ask 
det€'ctive wh<'ther p~r.::on cOn\'icted of child 
f;~cerl m11ndatory ~eu\~;nc~ t.liu uut deny de· 

admissibility in criminal prosecutions. 

2. Criminal J,aw ~531(3) 

Burden b: on :state to demonstrate by 
preponderance of the evidence that confes-
sion was freely and voluntarily m:~~de and 
not produet of physieal or p!lychologieal 
coercion, for purpMeg of determinin~t its 
admissibility m cr1minal prosecution. -

3. Criminal Law ~5190) 
In d10tumining wh<>t.h .. ~ l'nnfq~~ion i!: 

involunl:lry, for purpo~e~ of its admist-ibili· 
ty in criminal prosecution. trial court must 
11x~miM tntstlity o£ the circumstane~s. 

4. Criminal Law ¢='1158(4) 

Trial court's determination regarding 
voluntariness ol' confession will not be up­
set on appeal absent clear and manifest 
~rr·or. 

S. Criminal Law ~525 
l,ow intelligem:~ of defendant, in itself. 

will not invalidate oth!'r.to·ise kno~ing and 
intellij!'ent wa.iver. for purpose~ of rna king 
~onfesskm admissible in criminal prosecu· 
tion. U.S.C.A. Const.Amend. 5. 

6. Criminal Law ~525 

Trial court did not err in admitting 
tap,d conf~~~ion of dcfcndo.nt "·ith h!!'IO"-'· 



47 

EXIllBIT D 

ATKINSON V. HALDANE- SUPREME COURT OF ALASKA 

(SELECTED PAGES) 569 P. 2d. 151 



48 

ATKINSON •· HALDANE 
Cllf •s. Ala•ka. sttP .2d II I 

Ala.eka 151 

E•nl S. ATIUNSON et ~tl .. Petitionttt~, 
,., 

George Edward HALDANE And Romey 
Jones Williamlll. RMpondent& 

No. 2981. 

Supreme Cour~ o! Ahsk~. 

Sept. 16, 19i'i. 

Petition was fiJ@d seeking review of sn 
order of the Su [ll!rior Court, Fin:t J udieial 
District, Ketchikan, ThomM E. Schulz, J., 
denying the Metlakatla Indian Communi­
ty's rnotic>n for ~umrnary judgment in an 
a~.tion brought against them for the wrong­
ful d~th of two Indian residents killed In 
an automobile accident on the reservation. 
The Supreme Court, Rabino,.;tt, J., held 
that: (1) the Metlakatla Indian Cummunily 
sho11ld be accorded the same treatment as 
Jndian tribe~ in oth<1r ~ta~s. (2} the Com­
ruuuily po•~essed ~overeign irnrnunity, (3) 
the statute e~tablishing state civil sero;ice 
juri~diction over action~ involving Indians. 
did not ~onr:titut.c a wttiver of thQ ('Ommuni­

ty's sovereign immunity, (4) the Communi­
ty'g purcha~e of liability insurance did not 
waive ih sovo;orr:>ign immnnil.y, jlncl (!i) th4\ 
"~ue and be sued" clause in the corporate 
charter of the community had no effect on 
th~ ~uit. 

Re\·ersed and remanded 
rection!. 

1. Indian~; ~2 

witii di-

Re~ervation statu~ of Metlakatl:if Indi­
an Community ~e~ ~~~~~~~ llpart {ruru;olher 
AJagka natin:~ and ~uch community jh<luld 
be accorded same treatment a.s .ndian 

' 1\R <::=2 

Metlakatla Indian Community i$ en ·­
tied to ~overeign immunity; . Comtnunlt. 
has been recognized by Unit~ :States 
Government ~ lndian tribe, which is non­
jiJ~ticialol., puliti<:al qu~tion, and i~ ~ntitled 

to all benefits o( tt-ib~l ~tatus in~luding 
:;o·;ereign immunity in absence of d>ngres­
donal woi·.-cr. U.S.C.A.Con~t- :~rt..~. cl. 

3. Indians ~27(1) 

Whl!~bvr ur uut lvr t action~ snould be 
allowed against recogni7A!d Indian tribes Is 
not qufttion for state courts to decide; it is 
qu~tion re~~ernd to plenzr.ry powers of Con· 
grt?M and unless there has been valid wah•· 
er of tribe'~ sovereign immunity, tribal 
community is immun" frorrr !uit. U.S.C.A. 
Consl art. 6, el. 2. 

4. lnrll"n"' ~27(1) 

Sovereign immunity of Metlakatla In· 
dian Community wa.~ not wah•ed by con· 
grcu:s:iorud on11ctmrmt of .tatut@ providing 
for state civil juriooiction in actions to 
which Indian~ are parti~. 28 U.S.C.A. 
§ 19SO(a). 

G. Indian!' ~Z7(7} 
PropPrt.y ":hieh i~ immune from state 

judgment execution in action brought pur­
~uant to st.1tute pro\;ding ·for !-tAte civil 
jurL<diction in actions to which Indians are 
parties includes allotted real property; stat· 
ute serves same interest that doctrine of 
!:overehm immunity ~erves. i. e .. pre!;enra­
tion or tribal trust property from encum· 
brancett. 28 U.S.C.A. § 1360(a, b). 

G. Indiant~ ~27(1) 

Metlakatla Indi:m Community, by pur­
ch~ing liability insurance to protect tribal 
rt?1!ources. did not thereby waive its sover· 
eign immunity. 

7. Indian11 <=2 

Governmental unit created pun:uant to 
section of Indian Reorga.ni1J~tion Act pro­
viding for organh;ation of Indian tribes and 
their adoption of con~titutions, and corpo­
rate unit treated pursuant to ~eetion of Act 
providing for incorporation of lnd1an tnbe~ 
and adoption of charter~. are diFtinct legal 
entities. Indian Reorganization Act, §§ 16, 
n, u; u.s.c.A. §§ 4i!!, 4Ti. 

8. Indians ~27(l) 
"Sue and ~ 3ued" dau~e contain~.d in 

~harter adopted by Metlakatla Indian C<'>rn· 
munity pursuant to section oi Indian Reor· 
g<1nia3tion Aot providing for incorpor:ttion 
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of Indian tribe~. did not wai•Je community's 
so,·u~ign immunity and had no elfett on 
action brought against tribe [Qr ~Tongful 
de:~th of two re~ident Indian~ killed In auto­
mobile accident f)n re~rvation where acts 
alleged in complaint related to tribe's gov­
ernmental Cunctiom rather than itll corpo­
r:otte functions. Indian Reorg;tnitation Act, 
§§ 16, 17, 2.5 U.S.CA. §§ 4i6, 47i. 

Steven S. Anoe~on, Zion~1.. Pirtle, Moris· 
set. Ern~toff & Chestnut. ~eattlc. W:uh., 
for petitioners. 

W. Clark Stump. Ketchikan, Stump & 
Stump, for ro~ponri11nU. 

right<!: Of the decedenu, llCCOrded pursuant 
to 25 U.S.C. §§ 1301-03, the Indian Civil 
Righu Act of 1968 (count Ill); and the 
defendant Community of Metlakatla and 
the defendant officials of the Community of 
Metlakatla negligently trained the poliee 
u!Cir."l<!rt! invulv~ (counts 1-lli). Toe com­
plaint also wught punlti..-e damllges (count 
IV). Jurisdiction W:IS aller.d pursuant to 
I!S T.i .E.C. § 1300(a) which provide$, in r-ele­
vant part: 1 

Each of the St.atP.s or Territori~ listed 
in the !(>!lowing t."ble ~h111l have juri..dk· 
lion 0\'er civil cau~es or action between 
Indians or to which . Indians are parties 
"'hieh ari'q in thq !l.r9!U1. o! I ndi:.n oountry 
listed opposite the name of the State o~ 

OPI~ION Territory to the nme extent that such 
~IJ\11'. M 't'!!rritl)ry ha~ juri.dietion o,·or 

B~fore BOOCHEVER, C . .J., and RABI- other civil causes of action, and thrn;e ci\'il 
NOWITZ, CONNOR. ERWIN and BURKE, .. . Ja\\·s o( ~ueh State or Territory that are 
JJ. of Q'P.n'!ral applkation f.o priva~ pP.r~nn~ 

RABINOWITZ. Justice. 
Th!! ~e come~ l:>efore us on a pelit.ion for 

revi'!w from the ~tlperior court's denial of 
petiticners' motion for 3Ummary judgment. 
Thit: litigation involves the deaths of two 
Metlakatla Indians, M~ril;,-n Alice Haldane 
aod P.omev Ervin William~. re.~ident.s of the 
~letlakatl; Indian Community, re~ulting 
from injuries incurred in an aut~·mobile ac­
cidP.nt Ma,· 12, 1914, on the re~ervat.ion. 
Their pcn~nal l"?presentativ~ filed suit in 
the superior court for the Stat~ of Ala!;ka, 
:tl Ketchikan, again~t the Community of 
Metlakatla, certain Co0mmunity officials, 
and four pollee officen: employed by the 
Community. The complaint alleged that 

. th~ d'lfendant polic~ officers reckle~ly :~~nd 
ney.li~ently o~rate-d th~lr vehicle, thereby 
causing the accident from which the death~ 

. re~ult~d (count I): the JX~lice officers negii­
~ently (aild lo rend~r aid and ~~~~isLun;e l11 

~hi'! victims of the llc~ident (count H); the 
police f)fficers com<pir"'d to violllte the ci\'i) 

I . Ju:i•dicti<m was al~o ~~s .. ud to lie under the 
prco,·i~ion~ '>f ,\S 09.GS.070 which pro,·ldt:>, 
wh~re r•.:-l~v~nt : 

Suits 3.tainst incomor!1tf':rt tmlt!t nf ltv~1 
~CO,'t:nm~nt. (•.l An ~~lion m~y he m•in· 
t~in~d •t<&inst 3n incorpMOltO borough. city, 

or pri.,.ate property shall have thfl !ame 
force and effect within !'ueh Indian coun­
try as th!!y have elsewhere within the 
SlAte or Territory: 

s~~!li 
Terrilor;2f. lMiM ~~ ;~tr~ 

Ala~ka ...... . .. .. . All Indian country v.·ithin 
the Territ()ry 

Subsequent to the filinll: o! the complaint, 
pelitionl!~. d!!fl!ndants below, moved for 
~ummary judgment on the gT!'Unds that the 
compl:lint Cailed to state a claim upon 
which relief could ~ granted and the sup<!· 
rior court l:1ckE'd both suhj<?ct mAtter and 
pc?rso~lll jt1ti~diction . The motion wa.s 
ground('(! on the principle.!- that the Indian 
tribe~;: ~ a matter of federal law, enjoy 
!'Overeign immunity from suit; juri!ldiction 
under the Indian Civil Kighb Act of 1968 
Wa!l vested exdu~h·ely in the federal courts; 
and in any e'·ent, the claim of punitive 
damages should ~ dlsmbsed as \'iolati"e of 
public p<1licy. The superior court, in deny­
ing the motion for summary judgmP.nt in$0-, . 

I 
or, othe~ p'Jhlit COfl)Orfttion of lik~ chonct~r 
In' Its corporatr d :aracter and within the 
SCOp~ Of it' 3Uthoril)', Or for an injury tO the 
n.-ht.; of rh,. J'hht~iff :uicl.ns rr~"' some tet 
or oml~~ion or che unit of loc.al @0\'~nment. 



50 

ATKINSON "· HALDANE 
CltuJ, A.luk.,sa P.2.d Ill 

Alaska 161 

11ooke, ?AG F.2d 293 (4th Cir. 1957), is the 
m'l~t germane to the instant ease. There, 
p1airotiffs sued tho indh,;!lual Indian propri­
etors of a tourist attraotlon, the Eastern 
Band of Cherokee Indians, and the United 
Sl,.te~ in itu ofliC!iRI e-nvernmental capacity 
11nd as trustee for tJJe Indian~, for pei'!IOn 
injuries sustained when a swinging bri 
collap.••cd. The injuril!tl occurred on be 
Cherokee Reservation. The Court of Ap­
peals affirmed the lower court's dismiss of 
the ~uit "S'"in!t t.hP Ea.~~tern Band of Ch 
kt~ Indians and the United States as tru 
tee. The court traced the history of the 
EMtarn Bant! 31 throu~rh the time, a!t.er 
18.'!5, when their conneetion with th' Chero­
kee Nation Will! severed until their reeogni· 
t.im1 :a.t a t.ri~ by congressional act in 1868. 
The court pointed to the guardianship th11t. 
the United St.ate~ had exercised over the 
Band Ano:l reaffirmed its prior holdings that 
the facts th~t the Band had l~t their tribal 
lands. had separAted from their triM and 
hd b~'"" ~ubjected to the laws of North 
Carolina h11d not destroyed the right or the 
duty o! guotrdia.nship. Thus. the eourt reaf. 
lirml'd thllt the East~rn Band WIU an Indi­
an tribe within the meaning of the Consti­
tution a.nd Ia w~ of the United States. Hav­
ing thus found tribal ~t.s.tus, the eourt •lilt­
ed: 

196?.); Sa/am•nc• ''· Sen~cs N3tlon of lnd/61111, 
47 F.Supp !!39 (W.D.N.Y.I9o42): Whitt> Moun· 
to~ in Ap•chr lndisn Tribl! v, She/ley, 101 "" i~. 
4. 480 P.2cl 654 (1971): Mor~an v. Colorado 
Rh'tr Indian Tribe. 103 Ariz. 425. 443 P.2d 421 
(Ari:-:.191;~): snd Emolnym<mt Security Dept. v. 
Chevcn11e Rivf!r Sioux Tri~. 80 S.u. 79, 119 
N.\'v;.:Zd 285 (1963). 

30. In 1817 the CheroJ.:~~ NAtion wa1 dividl!d 
into two bodl~s. on~ Whlr.h •~mail\ed earl of 
the Miuinlppi :tnd the othtr which retttt1ed 
~tlong the Arkan~•~ and White Rivers. Cohen. 
!Upril note P. M 5.1-~ n. 3~3. 

After J~ck~on wa~ ~ll'cteo prestd~nt In 182!. 
he mad! it cleu that the· Indians must move 
wut. Georgi• enael!d the hllt&nlng law• 
whkh wtte th-. ~ubjeet of Cherok~ Nation v. 
G~OTf!ia, 30 U.S. (5 Pet.) I, ~ L.l!.tl. 2:; (18:11). 
and Worct'sltr v. G~otgill. 31 U.S. (6 P,t.) 515, 
8 t..Ed. 463 (1832). Aft~r numerous att~mpu 
'" co~rce the trib~ into mO\'iNl WeAl, thp N~ 
Echot:> Truly or I 635 was signed. This t<rnty 
c<'<IPd all Cherokee land ~ast of the Mississippi. 
It als<l provided re~~rv:otions of 160 acrP.$ for 

The rule tbat 11 lciw of Indiane undl!r 
tbe tutelage of the United States it: not 
subject to suit \ll'ithout the con~ent of 
Congrest~ is too well Httltd In · f 
&I' 

rom tbit analyms in Haile, it is clt!&r th&t 
tl!e oourL wu looking to trilml status as 
reeogni%ed by the exeeuth·e braneh or 
government as a sole condition precedent to 
j\ldieial rcoognition or tribal $0\'ereign im· 
munlty. The Band's tribal property had 
been lot~t. They had been separated from 
tho C!lgJrn to 110vereip;nty n! the Cherokee 
Nation. They 'll'ere even a North t:arollna 
oorporate entity. Yet, since the govern· 
ment reoognized the Band ~ l' "tribe,'' the 
ourt ruled~_w.--'LA.l'UL....-lol~~.~:~~~o.~jf 

i unity. . ... 
The oe'trine of tribal sovereign immunity 

was most reeently reaffirmed by the United 
States Supreme Court in Puyallup Tri~, 
Inc. v. Deputment of Game, - U.S. 
--, 97 S.Ct. 2616, 53 L.Ed.2d 667 (Juno 
23, 1977). In that ease, the Court held that 
the on-reservation netting of steelhead 
salmon by lndlviuual 11\t!mlx!,... ol th .. Pu­
yallup Tribe eould be regulated by the 
State o£ Washington. Neverthel~, the 
Courl 'll&cated thoao fll'rl.;nM of the state 
court order wbieh involved relief against 
the Tribe it.t:elf. With reference to the 
Tribo't attoel: nn the order AS an infringe-

f1!(1st who want~d to ri'IT!ain In thll! East. 
Tbo~t ""ho choJe to remain di$!olvtd th~lr tOn· 
t~ectlen .. •lth th~ ("..herCokl!'t Nation. but were not 
rMde citizens of the Unittd States or North 
CArolina. Cohen, suptl note 9. at ~6. 

31. H1i/t ,., S1111100kt. 246 F.2d 293. 297. (4th 
Clr. 1957). The court slso uoted that th~ Su. 
pmoe Court of North Ctrollna had held that 
tht Eastern Band of Cherokl!f lndlant •·as lm· 
n1une from suit In Rollins v. Eastern Band of 
Cherokee Indians. 87 N.t.;. 229. 

32. Wt note that the qul!!:tJon or Indian sover­
~lif"t)l I~ nn~ in which the ccmmentators find 
vart areu or din!ITeemtnL Comp1rt1 Mar· 
ton~. American lndiM Tribal S~lf-Go•~rnmtnt 
In lhl! Teder•/ S.ntt!m: lnhfrPnr Rl~bt or Con­
rrcoelt~nal u~.-,,.,.?. 51 Notre Dam• law. 600 
(1976), With 15rn1 & Smith~on. lndlllft Ja.'(a. 
lion, Tribal So•·ueillnly and Ecollom/c ~ve/• 
opmn~t, 49 JII.Oak.LRI!V. 267 (19i3). and John· 
son. Snc~l~nty. ~;,;~,.nt:hip :md the Indian. 15 
Arit-LRev, 773 (1973). 
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92 STAT. 7'12 

Sept. 18, 1978 
(S. 1633( 

P•ecaa y,,,li 
Indiana. Ari•., 
e•ten•ion ttl 
Federal J.enerila. 
25 usc 1300(. 

25 USC46ld 
Mf· 

25 usc 1323. 
Repeal. 

25 USC l300r-1. 

Publif".8f\on in 
Federal R~ialer. 

25 usc 1300f-2. 
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PUBLIC LAW 95-375-SEPT. 18, 1978 

Public Law 95-375 
95th Congress 

An Act 

To prtn·lcle fnr the f!:Kfen~lnn ttf r~rlnln t· ... terftl flf'nr.fttfl. ""r"f~. """ ,.,..,.l~fRhM! 
to the r • .., ... Ynqlll fllllhln~ n( Arlznnn ...... rnr nlher J>tlfJNIIII!O. 

Rll it ll1111ctetl by the StJnnte o11d 1/ou.te of Ueprt!~llnlnli1JtJ., of the 
Unilf'A l;tat~' of A mericn in Ctmgrt"·' n111e1>&bktl, T~1nt ( n) the 1'1111Clll\ 
Yllqni Indian pi'Ojlll' ,.,,11) Rre llll~lllbers or Um l'll.t;CIIft YAqui A!I50Cia­
tion, lncorporaf.l!rl, an Arh:on11 ('orporation1 or who herr.dter ~ome 
members of t.he l'a!IC\11\ Y 111111i Trihe in •eeonlanc.-e with section !l of 
thi:~ Act, llre recogni7.ed Rll, Rnd tled~~red to be, eli~ihlc-, on nnd Rfler 
the <lnt.e of the emw:tmeut of t.hi!l Act, for the scrvtcl'!l ""'; n!ll';i5tnnrn 
provided to lnrlinns becnn!lr. of their sh1lus n!l Jmlinn!l hy or l~nongh 
nny deptuttnenl, ~~gency, or in~trmnentRiity of the United Slllti'S, or 
undor Any !ltftluto of thc- Unil~l Sl.t~trll. For the pnrpn!ll'!l of ~~tcLion 2 
of the Act of AnHusl 16, 1!)57 (71 SIAl. !lit; -12 U.S.C. 2005n), the 
J'ft.t;elltl YRfllli Jnd1nns aro to be considered u if Umy \\"ere heing pro­
Yidr.d h011pital nnd me<lical rAre by or at. t.ho r.li:J'4'11!10 of Uu! l'nhlic 
IIr.Bit.h Senico on Augn!lt Ill, 111!17. 

(b) Tha .. provi!lions of the Act of June 18, ID3·J (48 Stilt. 4M), as 
11mr.ndecl, Are utrndt'd tn sneh mc-mbr.rs de!1Cribr.1l in snhsec:lion (a). 

(e) The Secrot.ftry of th"' lnlc-rinr is dindt-AI1 upon re<JIIf!ll o( the 
l'n.t;e\111 Ynqni A!150Cilllion, lnc<Jr('Onl.t"tl, ami w1Uaoul monetAry con­
sideration, to IICCr.P,t. on behlllr of the United fltnl.es ami in trust. lor tho 
Pll.t;ell& Yaqui Trtbe, the title to tho ro11l property conveye<l by lim 
Unil.td StAles to such a5!10Cilllion nndc-r the Act of Odnber II, J!lrt4 (ill 
SlnL I 1117), Rncl !Inch l11mls !!hnll be held 11!1 Jnrlinn llltllll! are ln•ld : 
l'ro>Jidr.d, That the Stllte of .\ri7.onll !lhllllexr.rci~;r. eriminalnnd civil 
jnri!<dict.ion ovflr :t~nch lnmlsn!l if it.luuiiL'I."'IIIltrll jnril<~lict.ion JtUrsnnnl. 
t.o tho Act nf Angn:t~t Ill, 1!153 (67 Sl.t~t. 588),11!1 """~nclrrt by t.hr. Ar.l of 
Apr·il11,19611 (112SI"l. 7!J). 

(d) Section 4 of tho Act of October II, HIIH (78 Stnf .. 1197), is 
hereby repeAled. 

Sr.c. 2. Within t.hirl.y month!! nflc-r the tlnlc- of rnncl.mr.nt of t.hi!'l 
Act., the PMcnR. Yllqni 'friba l!hllll adoJ!l" cnnslitntion nml bylnws or 
other governing clocmnents •n,J n nn•mbr.rship roll. Thr. Sccretllry nr 
tho Interior shAll re•iew sur.h docume-nts to msuro lhnt th11y comply 
with the provisions of thi!l Act nnd sh111J pnbli!lh sndt docnmenlt; ami 
mr.mber.;hip roll in the Fedenl lt11gillt"r. I>uhlicntinn nf such roll shRII 
not affect. or dcla.y Ute immrdintc eligibility nf the mrmlll't'S of the 
A5!10CiAlion under section 1 of this AeL 

Sr.c. 3. For the Jmrpmr., of !IP.r.lion 1 of lhi!! Act, memhersiiJl of 
the PIISCua Y11qni Tril~r.l!hall con!li~of-

(A) lho membr.M! nr the J>n!l("llll YIIIJIIi A!L'<Ilf".int.inn, lnr.nrpo­
rAtccl AS of l.hc <lato of the en11ctment of lhi:~ Ad., who "l'l•ly lor 
cmrnllment in lhe l'n..~1111 Yn•tni 'l'rihn within one yrar rrom the 
dAti! of r.nnct.mcnt. of thi!! Ar.t Jliii'Snnnt to l.hr. mr.mbc-!'llhiJ• 
critcrii 11nd procr.•lure" provioll'd for in the nffidnl j!lfVrrnin:t 
documents of the l'n!'CUII Ynqni Tt·ibe; 



53 

runuc LAw 95-375-SEPT. w. 1978 

(D) nil t.hosr. pt\r"!lOIIS of Ynqni ltlood who""" citizens of the 
Unitr.d Sfnl.rs nnd who,lwit.hin l.wo yenr!l from thr. dnfe of r.nnd· 
ment of this ;\cl, npply for, nrul nrc ndrnil.lcd l.o, nrr.rnhership 
in tho Assoeintion pnrsunnt. f.o n.rt.iclo VII of the Arf.ielr.s of 
I ncorporn.tion of t.he A!l.'lncintinn; nrul 

(C) direct. linrnl •lr.~cendnnf!l of such pr.rson!ll Rnhjr.ct to n.ny 
furthP.r ')ll&lilicn.tions llS mny be provided by I. re Tribe in its 
const.itut.ron nnd bylnws or othn governing documents. 

Approved September 18, 1978. 

LEGISLATIVE IIISTORY: 

IIOUSF: RF:PORTS No. 95-1021 oc.cnmp•nyin~ II.R. Mtl2 (Comm. on lnrr.rior and 
lnoulor Afhiro) •nd No. 95-1339 (r.omm. of Conf.,onc.j. 

SF:NATF: RF.PORT No. 95-719 (Comm. on fn,fioo Affoiro). 
CONGRF.'iSIONAI. RF:CORIJ, Vnl. 124 (1?78): ' 

Apr. 5, r.on111irlrre.l •nrl r"""r.tl s~""'"· 
Apr. 17, II.R. (1612 r.onoidere•l•nd r•"rd lion-.; , ..... ge YAr.JOird And s. 1633, 

amenrl,.d. P""",.rf in li~u. 
M11y 2, Senftle di!'lfllgret(l lo 1lon11t Amc:nclm~~:nt. 
Au~. 16, llonft~ lll~rr~d In r.onftrenr.t! rrport. 
Aug. 25, Sr.n111tn ·~rtr.d to conrtrenn'! report 

92 STAT. 713 
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EXIDBIT F 

HOUSE OF REPRESENI'ATIVES REPORT NO. 95-1021 

EXTENSION OF CERTAIN FEDERAL BENEFITS TO THE 

PASCUA YAQUI INDIANS OF ARIZONA 
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95TH Co:r.;am,ss t JIOGSE OF JmPHE;';J·:~ '. I.'ATIVES { Hr-:r•onT 
!!d Sc8.,iun f No. !)5-1021 

l'lt0\'1 PI :'\1: FOH ;I'll 1·: 1-:XTI·::'\~ (It:'\ I W I TI:T.\ I;>; Fl·:tH:IL\L I!Jo;i\El•'IT~. 
HI·:X EFIT~. ~1-:lt\'JCE~ . ,\:'\11 AS~I~'I'.\:\TJ ·: '1'0 Ttlfo: 1' .\~Cl'.\ YAQl'I IX­
IH.\::\S OF AHIZO::\.\, AXIl I'U H O'l'IIEit I'l:ltl'O:>I:;::; 

)fAIIl'll 30, 1!\i~.-t'(>nllniltt•tllo lh;• l'oonmill"" n£ lhc Whnlc House on the Stale 
o[ the l:nion :mel unlo·n·d 1<1 hi' printed 

)[r. Fn.\l.r., fro111 thr ('nnunittl'r on lntrrior and Insular All'airs, 
snbmittt·d the following 

H.EPOUT 

(Tu accompany 11.1(. Ulil!!f 

L lndudilt~ llw t:n:-:L p:-:1 imah· t•f I he t 'un;.;re:-o:-oioii;tl Budget. ()!!ice ] 

The Conuniltcc on Jntt•rinr and ln~11l:u· All':tirs, to wltom was re­
ft•JTt ' tl Ill\'. bill (li.IL lilil:!) to prnvi<f, for tltt\ <'XIt~nsion of et•rtain 
Ft•olt-ral hPrwlits, ;:pnicl'~, ancl assislaJH'I' to tlw Pascua Yaqui Indians. 
n ( A riznna, a ntl for ot lu·r 1 HII'Jlll!"t'"· ha.l' i 11~ c ·nnsitlt~l'l~ll tlu\ s:unc, re­
port. fa\·orablr lht•n•nn with all :uut·udnH'III. ant! l'<'COIIIJllt\llO that the 
loill n s allll'llth:.t olo pass. 

The amemlment i;; as follow~: 
l'ag-e 1, lwginning on line :1, ~t•·ik,. ont all after the Ctlacl.ing clause 

an<l iel~l'l'l in lic·u tlwrNJfthl• following: 
That !:t) tho! I':t"''ll:l Ynorni Triloo• a111l ils nll•fllho•rs, as Jlet~nuino ·ol JIIII'SIHJnt tn 

src;tion :! of this Act, nrc- lll'n•hy l"~>coJ!Ilizt•«la s ••li;...rihll• for the :-l('l'\' i«:t·S :1111l n s!-: bt­
:lllt't' prudtll'tl tn Indians 1·.-~ ·att~c · Clf llwir· ~ 1 :11 11:-: as l11diaus hy or lllrolltdl aii .V 

tlPpnrtnwnt, :t;.:Pilf'Y, HI' instnwu.·ulalUy nf llu· l'nii P• I StatP~ nr .uwlt\t· any ~t alule 
nf lh t• t ' nih•d ~tate•:-:. l•'or Jnii'JUI~I':-: of ~I'd inn~ nf lht • .\d of .\11::11 ~ 1 lfi . l!l;';7 ('jf 

!"lal. Ttl: ·I:! t ~. ~-'-~- :.!01):-,n). llu• l'a:•wna Ynqni Jndi:111s at"(' tu ht• t·oll:·:idPn•cl as 
ir llw.'" \\'t•n• IH•ill~ prnritl.-d hu:-.:pil:tl :11ul lnl'di•·al ,-an· I•.\' Ill' al 1111' t'XI'I'II~t·s of 
llu• l'llldit · JI.-allll :--:pn·k«"ull .\u::ll:-:1 Hi. l!t.-,;, 

I h) ;--:,.,·fiou ·l• •t' lilt• Ad- .. r fll·!oJ,,.,.s_ l~ttil f7.~ ~1:11. 1l!l7). i~ h• •n· l· ~· l"1'f~·alf••1. 
~Et'. ~. (a :t l•'••r (hp JUII"(ItiSt'S u( sc•etiun 1 nf I his .\d, rw·wht•r:-;hit• uf lilt! J';~ seua 

Ya•tlli Triht' :-:hall•·nnxist of·-· 
f .\) 'flu• IIH'IIIbPJ'S of lilt• 1':1s• ·11a Y;11pli .\ :-:xod aliun, TIH.'., an .\ri znn a 

t·nrpnr:llinn , :ts hf I liP d :t (P uf 1111' Pl\adnu·nl of this .\d: 
ll~t allthu:-:t• pt•rsnu~ nf \":Htlli lutli:IH hl .. •ul who, willliu nru• .\'4' :11' frum lhf' 

d;ll•· 111' 1'~1:11'11!11'111 of I his .\d, apJ~I .\· fur. :111tl an• :•drnill'tl ln. llll'lllltPrs hit, in 
fliP .\~~·wi : llion pursuant tu arlit-It• \'II of the ..-\rt.iell's of Jru·orpor·al.iun of 
thl' :\ssnd:~tinu: :11ul 

1 I ~ ) clirt••·t. liou·:tl ok"·•' IHlauls ,r ~111'11 JW'I '~o••~. ~nhjpd ln :noy furtlwr 
•tU:tlilk:tliuus a~ may ht• acluplt•tl hy ltw .\ s:-:n.-it~ l inn . 

(1, ., \\'ilhin o•i)!hl<'l'll nwu lhs uflo•r tho• ol:llo• u( o•n:u·tnornt of lhi~ Ad. lhe 
~o'<'rl'lnrr of lhr. Tnlt•rinr, in o'""Jl<'l'alion \\' ilh the -''"oo·iation, shall <'ompilc n 
IHt'lllh••r:-:ltip t'Clll p11r~11:111t to I liP f"<'I"IH:-: uf sul• :-o:('c·finll (:I) of lids Sl'<'l"iun arul ~ll:tlt 
pnhli:<h sn.-lt roll in lht• Ft•tlt•ral Ht';:i:<lo•r. l'nhlio-atinn of s111'11 rnll sl·nll not all'o•o ·t 
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nr •lf'lar tlu · inuut•tliaiP PliJ.:ihility uf IIH' lllt ' lltl l t'rs uf llw .\ s."\odatio n nwie r ~·wdinn 
1 .. r 1 hi s .\d. 

~ 1. ; 1 • . : : . ~ol.-1 ,\' fnr- tilt' pnt·pu:-: t·s of lhi ~ .\d . lhP l'a :-:r·ua Yaqui .\ ssndalitlll :-: hall 
lu• dt ·l'lltl 'tl :111 Iruli :111 tr i lu • fl't'fl!!lli zt·d f,y till' l ' nilt·d :--;t ;ll l's and lht • land:-: coll ­

, .1'\'t' d In lilt> .\:-::-:ot ·i:lliun by lilt• .\t ·l nf l k lnhPI' ~. J!Ui-1 tiS :--=.tnt. 11!1~i), ~nhjPI'I 
tn·a n· :-o tril'fi.,n n~:lin:-:t. ali•·llatiou inqu1 :-o: t·d J,y tlu• l'llilt•d ~talt·s, :-:hall ht! dt >i' llll'tl 

a l' t'd t ·r;~l lntlian rt ':-:Prnttiun. 

l' t . I ~ 1'1 1 . ....: t·: 

Tl,.. purp"' ' ' .,f 11.1: . tai t ~ . iutrn.!twt•d h1· ;\[r. l"dall. i,; to makt• 
:ll·:t il :tlolt · 111 tl 11 • l':"t ·n:t Y:1'111i lnol i:tll " of ·.\ri znn:t 1 · ari1111 ~ Ft ·dt ·ral 
:- t·n ·in ·,; :111d lwlll'lil,.; lll:tdt· alail :tlol t· lo lndi:111 ~ lll't':tll :- t• of litl'ir :- l a tus 
a .~ I lit I ian>'. 

Till' :tilt ' ''"''"·~ n[ tilt' l':t >'l' ll:t Y:11111i lti ~torit· : tll.l· rt ·:- idP<l on land ~ in 
ll'ltal . i,.; IHIII' tit .. ~talt • nf ~"110r:1 in .\lt ·x i•·n. l>n r ill!! ll11 · tnrludPnt dnYs 
of 1111' .\lt •xic·an didal<ll ', I >iaz. !I ll' Y:ltpti Tr il>t • ~1a s ,.; nhjt•l'lt ·d to .,·p­
prt ·:-~io n and 1'~'~' '' \'t' lll ion. To :11·oid litis J'l'l':-t 't' lll ion. I l11• Yaqni. :t ~ a 
lrtill'. flt-tl to ll11• l ' niit'tl ~talt• s in ill(' latp l!ttlt t'l'lllnry. TIH· Yaqni 
~P ttlt-d in the T1w:-on .. \riz .. :tn•a :trollllt( l!HH in ll'hat. hc•<":tllll! k no\1'11 
a ,.; II II' f lid l':t>'l'll :t \ . i ll:t!!t' . 

l ' util l!)(i.l, tlt t' Ya•p;i lin·d in l ilt · Old l' : l ~<'ll:t \'illa!!t' in a sl :d t• of 
l">l't•rl.'· and t·t·ontlltlit · d t•pn·:-:-i olt. lln11·t·1·t•1·. lltt ·." c'tJIIIinw·d lo ln a in ­
l:tin tlll'il · tril~:1l idl'lltit .r. lan~n a .~· t · . and •·ultun• . ll"hil" adjn~ting to 
n"ll·lnclian lifP. (;,.!!illnin!! in till' 1!1:-oll'"· tl:" lrilnl fc.adt•rs lwt·:tlllt' 
al :ll'ltll'd In· the• c·tH ·i·o:lt'llll;l'lll of ll11• t·it1·of Tnt'!'flll on IIH•i1· 1·ill:t!!P. 
and lhP ti1rPal. that l'l'l'~'"~c·nl t· d to tlu:· •·olws il·c·llt'>'S of IIH·ir lril;al 
,.; lrnd tlrt' . 

In addition . floc· " llt:tll lll -:t <Tt' l r :t .·l nf l:tnd l~t •.-: tllll' nnal olt· In ""P-
1'"1'1 I ht• lltt 'llllwr,; of II II' I rilw . Tlt t• lt•atlt-r~ hip lll'!!:lll l'll'ort :- leo ol ol:till 
a ll t'll' 1·illa.!!t' " iii' to :tt 't'llllllltnd :t l t' i lll'ir ilwrt•:t st'd llll'tlllot'J', Itip and to 
t'fltlltlt·I·. IIH· tlon·at In llu·ir t1·il~:tl idt·nlill'. Tltc• trihP :-t·<'lll·c·d !Itt• intro­
dttl'lion of lt·g·i:-l:dion. 11.1:. fi :!T\ . i11 t!J ... :-<:-<tit ('on/!1'1''"· TIH•ltill pro­
Yidt ·d for ll11· tran><ft·r of :!C1:! .71i atTt ·~ of F Pclt·ra l land" aclj :lt't ' lli In 
Tt w:-o11 . . \riz .. In !Itt· l'a "t·na Y:ttpti . Tl ... l:tnd ,; 1\'l'l'l' In l>t• 111: ld in ft·l' 
, nl•jt •c·lloa n·slridion :t g:till sl :tl it·ttali oll . . ...; t••·lion ·loftllt'loill pro r idt•d 
lh:tl lht• Y:11p1i ll'llllld not lot · t•li.::·tl >lt• for an y FPdt ·l·al spn·it •t•s or 
lot ·tl!'lil :- tn:tcll' al· :~ilalolt· Ill lndi:tn .' lwc·:llt:-t· of lltl'ir :-lal11s as l11dian s. 

Tht•. loill 11·a,; t'll :II'IC"d into l:111· :I S I ill' :wl of Ot·lolot•r .'-'. l!lfil (7 .'1 ~tat. 
ll !lr i ) . l'ndt•r !It t• 11'1'111 >< of tl11· :11'1 . 1111' lriiH· eor!!:tlli ;.c·d. lllldt·r ~l:tll' 
:l rliclt ·s of int '"I'J'"ralion . : 1:-i II " · 1':1- t'II:J Y:tt(lli ·.\ ,;,;ot·ialion. \l o>l. of 
1111' IIH ' IIIIH · r~ of 1111' lriltt'lll lll t'd leo ll11• Itt ' \\' l<ot ':tlioll which f)l' t': IIIH' 
k11<' 11·11 ""till' \• ·11· l' a ~ t · lla \'ill:t !!t'. 

To :-o :llt'. I'XIt •nl . IIH· lrilot• lll' llt·t ·t·d lltt·ir t'< 'lllllltlli(' <'<ontlit inll al llll· 
Ill ' II. l.,, ·al i .. n: lt<lll't•l 'l'l ', 111:111.'. of 1111 · lot•lt.-ill.!! :tnd ol lwr Hwiall" '" .!.' l' : lln~ 
nf tht• F<•dt•ral tiol'<'l'llllll'nl 11·•·n· dt·ttiPd In tlw lriltP and its lltt•tniH·rs 
IH ·•·: tll ct' of ~ .... tion ·I nf !Itt• al'l :1nd lot ·t ·an"· tl11 ·i1· land ,; 11'1'1'1' nnl lwltl 
;II t r11"1 "' tlot•l ' nilt·d :-;Ia((·,-. 

1-:n :t l'l!l.lt ·nl of IIH· J>l'l '>'<' ll l l•ill t 11.1: . l;t ; J:! ) . as :IIIH ' IH!t·d . 11 ill t•lilni ­
n:ll t' tl10· "''"lad•.•>< 11·lti •·lt an· 1to11· l ' ~'~ 'l · t · nlin~· litt • lrilot· frniiiJ':trli •·il' :t t­
ing- in . and tal; ing- :11!1 :111t:1g·t· of. I'~'~'~T:Itll~ al·ail:l hlt' to lndi:111 1'< '11('1<• 
dt• :- i!!nPd I o hl'l I I' I' I ht•i r Pt'onnlll it· " ''" .- <11' ial t'tliH I it ion :111• I to "' n ·n.rt IH·n 
tlt r ~l:ibilit y and t'OII('sin·m·~:; of lltl· t 1 iJal >'I r11 d t1re and id .. nti!.; . . . 

11 . 1: . JO :! I 
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Til<' t'Oilllniffc-p adopl<·d all allll'llllllll'nl ill tltP n:dnr<' of a snbstitul.!•. 
11.1:. filii:! . as introolw·t•d, wltilt• t•xtt'lldin;..r to lilt'. l'ast:n :t Yaqni thn 

1·a rions F<·cle·ra I pro:.rr:11ns and lwll<'lil s r11 :11lt· :11·a i Ia hh• to I rrdiaus 
l wl':111 ~e· nf llwil· stains as llldians. (':"\f ' hlllo ··' rmrn sw·h t•ligil.ilit.r the.\ 
f'l'<lifrart~ s and lwlll'lils prm itl•·d loy I lu· Indian I It-all lr :-ie·n·i, .; •. ln 
addition . ll11• l>illut:llk 1111' prm·isions of lltt• lrrdiau t: .. en ·~ : tnizalion 
.\d. of .lun<· 1~. (!J:a (I~ Sial. -IS\). applio ·al.(,. to lilt• l'as<·na Yaqui 
and pn11· id<'d I hat t lw lands h<'ld l>y t l11• l'as<·na. Yaqui ,hsoe·ial iorr, 
inc·ludin.r arr1· minPrals ri'SCITe·d l11· thl' t :niiPd :-ilat<•s. would"" tak<·n 
l11· the• (nile;;! :-ital<•s in tn1st for 'tiH• l'a.••· na Yaqui Trilo<'. ThP. ,.fJ'pc·t 
n.f th('. last prol'is ions would hart• ht·Pn toP:-Iahli sh au lndi:111 l'l'SI'I'I'a-
1 ion for I Itt· I ri "" and t () <'XI 1'1111 Fe•dPI'a I l'l'l'll;.!ll it ill II (} f JIOII'('I'S () r I ri lml 
sd r ·;!0\'1\I'Jinll'llt. 

Tin•. c·ontlltitlt•t• arrwn<lnH'Ill <)p)pt·ps lall g tt:tg-t•. t'XI'Inclinl! IIH· Y:t•pli 
fmut pjj .. j),i lt I' for ludi:111 ll t•:dt h St·n ·in· lot ' nl'lils. Tltl\ l'asl' ll:t Yaqui 
h:tn• :1 o·~iti .. ai n<'l'd for irrq>ron·cllll'alth o·an• and tht•n• is no n·ason to 
s p<\C:ili<'all.r <'·X<'.hull\ th<•m frotn sndt lwtudit s. In additiou , the allll'tHI­
rnPIIL tnakl's I'!P:tl' that. !111• l'asf'n:t Yaqni :11 '1'. to IJC• l'ligib!l'. for till\ 
~:lltil:1tion ass ista m·<• proriolc-d hr tl11• Ind ian lfp:tltlt Se!n ·ie ·t• pu rsuant. 
I (I I ill· ad f) f . \ 11;.!11:-1 1 fi, 1 ~Iii j ( j l ;-it at. :; j l ) . 

Tlw <'nttllnitte·p :lllll'lldnll'nt l'lirniuafp,.; alllalll!na;.!<' wltidt wonld lt:t\'1' 
n ·•·o;.!ni z,·d th•• l'a ~··n:t Yaqni as ln11·ing powl'rs of tril.al sl'lf-gol't•rii ­
"H' III. in •· l~tclinl! •·iril and .. rintin:d jnri~di• · t ion. and whit·h would ha1·1\ 
o·t'<•:tle•d :111 Indian ri'~<·IT:tlion for tlu· lrilw. Thl'. :tllll' lldllll'llllnak<:H it . 
..!t·at ·. 1:< 111'1'1'1' 1'. that. 11<1111' of I lu· Ft•do·l·al J>rnl!r:tllls and Sl;n·i··•·s rn:ttll\ 
al·ail:d.! <· to otlu·r l1ulia11 lrilws shalllu · do·nie·d lo IIH· l'asl'l t:l Yaqni 
~ ol t· h· 011 flu•. gnmnds !hat tlwy han• n .. . !!"l't' rllilll! J>O\\'Pl' or I'I'S<TI·a -
1 ion. Fnr till' purpo~1·s of prn1·idi11/l: >' ll< 'h f>I'OI!I':tlll ,.; and Sl' l'l'i cP~ . th P. 
l 'a ,,o·na Yaqn i :\ ss<lf'i:dinll i,.; to "" "' '''""' ') a Fe•dPrally n•<·og·ni zcd 
l11dian triht· and the· lands <'OII I' t'.n ·d In till' ass<wiatioll pnrsn:ntt. to tlu: 
:11'1 of ( l..tollt'r i', I~Hil sind! lw de•e•ttrl·d :1 l•'o•tfpral Indian I'P,.<'I'I'ation . 

Fin:olh·. th .. •·wnntitf<•<\ :nni'IHirnt•nt dt·fin< ·s ll'lio :-hallht• IIH'IIIlwrs o[ 
'"" .":1 :-<:n:l \'a'llli Trill(•. for J>lll ' l'll~ l' ~ of : In· FPcle•ral Jli ''>I; I':IIIIS :llld 
>'<' I'I'I< '<'S .. \11 pt•r,.;nn,.; ll' hn an• tll<'llllu·r~ of tl :" l' : l~< ' ll:t Yaqu i . \ ~,."'· ia­
lion "" tin• dato • of I'II:IJ'IIno •lfl an•. to lw ' '""" id .. n·d as IIH'IIII u ·1 ~.; of tJ, .. 
t1·ilw. In addition , an1· )lt' rs<lll of Ya'lll i l>lood ll'l111 a ppli t•,.; fo1· a11d is 
adntillt ·d In llll'ltriJC•r:-hip i11 flu • " '"'lf'ial i<~ll ll'ilhill I ,l't·nr of •·n:ll'fllll'.rd. 
lltllf<'r t Jt,. II' !'IllS of t ht• lllt ' lllhl· t ·~ h ip n·qll i n•nu•11!s i11 I lw ,\ rtio ·Jp ,.; ''I' 
.\s,;ewi:tlinll an• to lu• d<'l'lltt •d lll•'lldtt•J's 11f tlu· triloe•. Linl':d d<·st:l'lld :ntl." 
of Slll'lo ltH' IIIIu·t·s 111:1_1' lw athnitkd In IIH ' IItlu•l·~hip in I l11• t r·ilw. :- lll •.i• ·o·t. 
In ally fnriiH'I ' •'l'il<'ria or qnalili ·· :~tion :ni"J'ft•d l•y I Itt• trilu ·. :1t11l ,; Ira !I 
lo1• ,.Jj !-!·i l>lt· f<>l' lht• F .. ,J.·ml "· n ·i· ···"· 

:-;;, .,·lion 1 nf till' s11l"titnl :.• Jll'lll·i•lo·:- ll t: ll ll11• rru•nilJC•rs of tlw l':tse· n;t 
Yaqrri Triht•, a,.; •lt•lilwd in , ,.,., in11 :! .. -Ita!! lu· e·li .!!ilole· for Fe·de ·ral "''IT­
j,.,." and "·"" i"I:IIH 'I' pro1·i•l• ·d In Indians lu ·o·:lll>'t' of tlu•ir :-- lafm; a" In · 
tlians :llrd "i'' '''ifio·:dl.l· ru:d;l' I 11< ' 111 t•li~! ilolo • for :--l'l'l'ii'I'S pt'o l· idl'cl unelt-r 
tht· ad ol' .\twnsl IIi. J!l:ij (71 St:il . ::11 l . ;-.;nJ .,,,.,.Iion (h) t'l'fll' :ils st ·e­
t ion ·I of tlw ad of OdoiJC•r ~ . I!Hi.J (iS Stat. It !ij) , II' It ie·lt prolr ihits t lte 
1'.\ll'll :< iort of "n,·lt :-'l'l'l · i····~ to lltl' l'a"·11a Ya•Jiti. 

ll.lt . 111~1 
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Sc·dion2 eldinl's the IIH'II.llC'rsof tlu·l'a-;e·cca Yaq11i Tril•n who would 
In• c•li!!ihll'. foe· tlu•'c\ ~l'f'l'ie•ps as: (I) llll'llllu·c·s of the\ l'asc·ua. Y:ll)lli 
.\,social ion on the dale• of c•n:wfiiH'Icl of tlu· hill;(~) olhc•r pPrsous of 
Yaq11i hlnocl who apply fo1· :c11cl an· aducit le·d to llll'lllllc'l':-lcip in 1111• as­
::;eh·ialion with.in l ~·paJ· afiPI' pna..tnu·lll: :cncl (::) linc·al ciP,.;e·c•nclarcts of 
:-111'11 IIIC'IIIIn·r< :-;uh:-e•c·l ion ( lc) l'l''f11 i .... ,., I Ill' :->c·c'l'l'l a r.\' "r I lu•. lilt Prior I II 
o·ornpilc' a tribal roll, lca:-c·cl 11pon tical ..rile·ria. :1111! p111,Ji,h it. in tim 
FPclc·r·:cl J:P!!istc•t· lS lllnntlcs afl«'r c·II:WII11c·nf. Tlw limn allmn~d for 
<'olllpilillg- a·ncl publishing' tlu• roll i,.: rcol to afi'Pd. lim in111cndiate antil­
ahility of appmpriatn SI'ITie·c•s to I lu· lri),p ancl its llll'llllll'rs. 

::;e•tf ion :: provides that., soldy J'nr tim p11rpo~cs of n~cci,·inl! the 
~pn·ic·l's ancl hPill'lits :tlllhori;;wd in sPdion 1, thn Pascun Yaqui Asso­
ciation is to he clPc'llted a fPclr•ralh· n•o·ogllizNl lrHliau tribe atHl its 
lands an• to be considered a Fcdc·ral"lnclian n•scrrnt.ion. 

CosT ANn BunGET .\cT l'mrrLL\NCE 

.\11 hou;.!h I LR liiH2 :tHihorizPs no dirPd.PX)lPIHliturPs, it will Pliable 
tic" Pasclr:t Yncp1i .A~snc·i:cf io11 In pari icip:cln i11 Pxisl ill;! FPdc•ral pro­
grams olherc•wrso aYailahiP to lndinn lrihl's. The analysis of II.H. 
tiH1:2 t.y tlcP Con~I"I'Ssional Iluclgd Ollit·c· follows: 

CoxGHE!'Sio:o.-.\r. Buuc:r-:T 0FJ:'li'E; 

l!.S. Co:o.-c:m:ss. 
lFosh:n,Jlon, J).C., :1/an·h ;JO, J.'r;·s. 

lion. )[om:rs K. UnAr.r., · 
Ohai1'7nfln, Oom.m.iltcc on lnto·ior """ /us11for :ljfair.~, U.S. flo""" of 

Rcp?'c.~cnfflfh·e.~, Trashing/on,/)_('. 
DEMl )I r:. CH.\11:1\L\N: l'nr~11:111t. to sl'd ion ·ltJ:\ oft hi' Con!!n·s;:iona I 

nur1!!d· Act of lD"i·l; 1111' Con!!rcs-ional 1\cld!!C't. Ollio·e hns' rc·l·io·ln·cl 
.II.K (i()J:!, a bill to pro,·itle for lht•c•:xlc·n~inuof n·rtain Fc•olo-ral.lwrw­
Jits. sc·n·i,·c•s ancl nssisl:uwe• In ll11•. l'n-•·cln. Ya•p1i lndinns of .\rizona. 
and for otlwt· pnrpo~cs, ns onlPrtd n·porll'tl h.Y the Ilouse Comrllilt:~e 
on Tn!Prior anrl Insulnr A ll"airs. )l:u·,·h :!:.!. ID"Is. 

]h,eol on t.his review, it appears lhal.llll :11lditinnal c·o,_c[ t.o fliP (;m­
Cl'llllH'nt wonltl he incnnecl as a. din•o·f n·,ull of I his hill. Thc~ ),ill. lcol\'­
,.n·r. J>l'nl·idc·s fo1·thc c•xiPIISion of n·rtain lo!'n•·lits and so·n·j,.,.,_ '"I hi' 
Pascua Ynrpti Indians throug·h a n11nclwr of clise·n·t ionary Ft·olo·ral 
prn!!l'fllll~. Thns, while no additional !'XJ>t'lldilun•s an· m:lncl:ilc-d J,y 
the hill. t.hc relevn.nt F(•dcral fi!!CcH'i<·,; •·an lw P:'\Jll't'll'd In ~~·"k addi­
tional funds in order to pro1·idc ~nch bPnPfit;::. 

Sincerely, 
.\ un: )f. Hcn.cx. T>irf'f:lor. 

I .NFT.ATIOX.\J:Y I~~~· liT ST.\TE~IE:\''1' 

Enndllll'llt. of JT.R. GG12 will h:c\1' 110 -ignilic·:mt. inflalional'\' im­
p:ll·l. ,\( nw~l. it will !'llai.Je I he• l':c~<'ll:l Y:crc11i fndi:c11s In w-;c··l lll'ir 
lnncls mom PITertiv,.Jy nnrl )WI'IIlil. lh!'lll In ].•:lrti .. ipatl'. in prn!.!T:IIIIS 
:1\·ailal>lf' In nlhc•r Tncliaus. llopl'i"cclly. PII:II'IIIH'IIt of IIH• ]o·g:i~l:d ion 
"·ill l'llh:tii<"C c•ro110111ic opporlunilio·:' :1111l illq>rorl' ll11• lll"allh :c11ol ]ir­
ing I'! >lid ilion" of lie is rl"l:cl i n·ly "111:.111 ;.!1'11111' 0 r lnd i:cnc:. 

11.1:. 10~[ 
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On:nsuaiT ST.vn::.\IE:-1'1' 

Other than normal on~r:::ight rrspou~iloililies •·xcrcised iu c:nnJunc­
t ion wil h t lu·,;1 ~ IP:,!islal in· "1'''1":11 ious, 1111 ~JII'I'ilic: OI'PI":;ighl. lll'al'ill:;,; 
" ·c·rc· c·nnclcl<'l<·cl· !.v llw. eoiTTiccilll'c' aucl uo rc·c·ofllllll'llclal ions \\'l'f'l'. snb­
JIIilf,.cllo tlu• , ... n;·llriltl'l' pnr·~nanl lo 1'11l1·. X, ~·lan>'l~ ~(!.) (:!). 

Tlw Cmnmil tl'c on Interior arul ln~nlar· A fl'airs, l>y a vo1c:c vol.1·, 
l'PCOIIIIIICIHis I hat the bill, ns amended, he enacll'll. 

Tho rl'ports of the Dcpartnrt•nt. of the Jnt••riot·, dated March 20, 
1 !JI~, an· as follows: 

Hon. ~lomas K. UuAr.r., 

U.S. lh:l'.\11'1'-" l·:;o.;T ot• THI·: I Nn:ruon, 
On·'lr:t-: ol' ·nn: Sl·:cru·~I'ARY, 

11' u.~lti'llyfon, IJ.U., ill arch BO, 1978. 

G'!tt~irnlttll, r'omm.illf~t: on /ufr.rior mull11.~ 11la1' Jljfairs, !Iou.,c of Nep­
.,., ·sot.fttfi,., ..• , ll"ttsfti11!Jfot1

1 
lJ.(]. 

J h :An .\ln. ( '1uu:~rAx: This r<'~ponds to ~·om· rcqul'st for our views 
•m II. H. lilil2. :t hill to )ll'o\·iciP for the~ •~xt1•nsion of cnrlain F• ~rl<•ral 
hi'Jwlits .. •NTic:Ps and a~sisl :uwe to tIre l'as1.'lln. Yaqui Imlians of Ari­
zona. a ncl for nllu~r Jllll')lllS!'S. 

',. (' l'I'I'Oillllll' lltl :l:,!:linst. Nl:ld nwnt 0 f l r. H. Gli 12 in its prP~I'nt. fol'lll .. 
] f.J:. lili):! wonJd I'Xfl'llcl In lh1• fudiall :-' who an~ IIII'IIIIH·I"S o[ tJH: 

l'a,;l'll:t Y:H(ni . \~snl'ial.inn, "lnr .. ~>li:,!iloilil _\· fnr· !'l'rl'i<'l'" and :t~~i.:f:llu : r• 
!hal 1111' linited Stah•s pl'm·id!'!< In Indian,.; IH'I':IIISI~ of th1:ir sla: n,; as 
] ru1 i:nr,.:. 

The hill wonld nlso din·c·lllll' :-:;l'l'r<'l:rry or till· lnfl'rior In ;]I'I'I'Jlf. 
frc)IIJ t IH' Pasru:t Y:urni ;\,.,.: c~e · ial io11 . I tw .. :t , . ., .. , .,.~-""''''of r·c•al f'''"l'· 
"'".Y wh ic·h il. pn~:'l'lllly holds_ i11 orcl• ·1· I hal. I lw ~~ · c : n ; l n ry 111 i~hl. hol•l 
that Janel i11 11'11 :-'1 a><ai'I'>'I'J'\'alloll forll11•l' :"'' '":t) :11)111. 

Th1•ro :11'1\ C.llrrl'.lll lv no slalutcll'\' or· l'l'!!lllall•l'\' !!'llid•·lill<'S :,!11\'l'rniu:! 
fl1n 1':-;(c·ll>'illll of J'I•;J,.r:lf )tocliall ' >'<'l'l'ic·;•,.; ~1111! ·,,.·. llc'fif!< fo :,rronpS not. 
~·-'J ' \ ' 1'11 by (hi'. Bnn•nu of lllcliall .\IJ'air,.:. '"'"" pa :-;1, I'XIc•IJs ion or ~lldt 
"I'ITi1·c·s h:r;; hPPI\ 011 an :ul luw ha~ i ~. lliii\'C'\'1'1', "".Tunc ]1;, J!)ii. this 
llq•artiiH'flt. puhli,.:lu·d fm· l'lllllllll'llt. a. pmpo;-1•cl r11ll\ m:rkin:.r ,\·lfidt 
wo11ld l'>' l:rltli :.:h "l're~c ·l'dnrc•,; t:on•r11i11:,! the· l><'l1 ·r111irmlion f·hat. :111 
l11<lia11 I :rn11p is n. FP1kr:dh· l:1'1'll!!'11iz1·d I IHii:rn Trihl'". 

J:a ,-c·cl "" ""' ('Cllllllll'lll,; rc ·c·c·il"l'cl 011 thai l'~""l"'":tl. I he· ~ l : df or llw 
Hnn•an of Indian,\ tl'ain:: h:ts dPI'I'Iopo•d a rl'\'is1•d draft. whir·h i!" mu11'1' 
1'1'\'i!'w withi11 this lh•p:n·lnu·nl. Tl11• prccpo;-l'd d1:11t!!I'S lo IJ,at. an: 
such thnf· anollu·r·pnhlieal ion for pnlolic: 1'01111111'111 is lik<'h· to h1~ ll<'<'I'S-
~:tl'\' or dc ·,.: ir:rlth•. · 

Tn :rdclil ion. thP 81'n:tfp ~ .. J ,· ~·t ( '"'"'"iif<'l' nn Tnolian ;\ ffair!" lr:rs 
''clwdnbl h<'arin~s for .\pril 1~. l!tj'~ and ,\pril ~~~. 1!17~ on S. ~::'i!i. 
:l hill whir·h wonl1l <'~lahli:"h hy ;-·f:rlnto • tiro• Jll'lll'<'cltll'l' and _!!llid<•lini'S 
fcll· fhp I'XIr•n:.:ion of Fo•<h·ral ,.:l•nic·o•:.: ancll"'lll'li:s In adolilinnal lnclian 
g-roup;:. Fnrlhrr, a IIH'Piin:.r of Jc.:nl<·r,.: of llrc•lfiClian lrilt~•s now sr•n·l'cl 
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IJ_y llw Bun·au nf Indian ;\ ITair~ and nf frulia11 :.rrnups :-:Pd:in:.r sndt 
~1'1'\'ic·f'~ i;; lll'in;.! plaum•cl in :111 allc•mpl In clc•vc!lnp 11 ~milil'd Indian 
position :IS In till' nill'l'i:t anti PI'IWI'IIun· fur l.ltc! c•xlc•nsimt or Fc~clc~ml 
ltulian ~•·nic·c·s In achlitinnaiJ!I'IlliJ>~. 

In , ·ic·w nf lhc fni"I'J!nin:.r, the ;\chniuislmlion t·r.c·nmmc••uls that the 
<jiii'Siinns of c•xlc•m:iun of sc·•·\"ic·c•s In IIH• l':csc·na Yacl'ai nnt lx~ clc•c·iclc•cl 
nnlil :1 flc•r l'illll'r this IJt•p:u·lnll'nt's linal I'C'J!IIIntinns han1IX'r.n issnc•al 
nr· :!l'llc•ra I lc·uisl:tt ion has l~t•c•n c•ll:tdc•cl :.rm·c•rnin:.r suc·h r.:o.tl'nsinns. 
This wnnlcl pc•l·mit. :111 l'vc•n hnnc]t!tl IIJ>prn:H:h to thl! I'I'IJIII'Sts nf tho 
l'as<'rt:a Ya'lni :uttlothc•t';.!1"1111ps sc.>t•ldnl! digihility fm· Fc•cJ••ral Tndian 
~,.,.,. i ... ·:--.:. 

lnslf'ad nf ll.lt lilil2 as inh·cMluc·c•cl,thc• Achninislmtion wnnlcl :-:np­
Jllll"f. a hill whic·h wnnlcl anu•ncl !ll'd-i1111 -~ nf thr. ad of Odohc~•· R. J!lli-1, 
(7~ :'t:a!. ll!lli) In 11'111m·c~ :l portion of thnt. sc•dion whic·h nm\· pre­
c·lwlc•s llll_\' pnssihilit:v or c•xll'nsion of Sl'l'\"it'1'S to tltr. Pnsnm Yaqui 
nndl't' :uhuinislmti,·r. 11'J!nlnt.ions. The l:uwn:t•m which "'" wnnlcl snp­
por·t. dc•lc•l in;.! fi'Om thnt. ~l'lion sf :til's that.'~•nc;;m of tho stntntc•s of the 
l 'nitc·cl Slalc•s whil'h aiTc•d lncli:Jns IH'I'ausc~ of tln•it• stntus as Indians 
!-:halliK' :tpplic·nhlc• lo tim Yarrni lnclians''. 

As tl11• Commiltc•c• is :twnn•. t.hat. J!Hi-~ ad, donnt('rl n I'('J'fnin 202· 
:lC'I'~ t I'll d. of Frclt•t1tllv ownt•tl- lnntl to t he• P:tsc'U:l Y :111'1i A!lSill'iat inn, 
''"'· r .... llw '"'lll'lil nf till' liii'IIIIN•I'S of tht• .\!oo"l'<<K'i:ttinn. As stat('ll in 
tJ,., :'c·n:al" Hc•pnrt. nn u ... hill whic·h '"''':lin~> tlt:tt. l:nv (S. Ul'pt .. HH­
J .-,::u). sl•c·lion -1 w:as :ultlc•cl "tn make· r·c·1·1:ain I hat lhn lllt'llll~·t'll nf t.lm 
l'a,..c·na Yarrui .\:-;.o.;c,..j:tlion, lnc·. slmll nut. 1"~ c·onsill1'11'1i :ts t•li:,!ihlt\ 
rm· ,, ... Sllllll' IH•nl'lils :tllll SI'ITic ·c•s that. now :11,. IN•SIOWI'I' 1111 n·c~ll;.!­
llizl'cl :llult•xisting Jntli:tn lril"·s :uul iucli1·ielu:ds tlu·ough till' Blll'l':tll 
of Indian :\ lfni•-s''. 

" -" IN·Iit•l·l\ that. lin~ J>m:c·ml Y:llflli shonlcl l~t•. :tiTnnkcl tlu• Sallll' np­
pnr·lcmil.'- tc·, appl,v few tlw c•xlc•nsion ~~~ IH•IIt•lils :wei Sl'l'\'ic·t·~ :ts any 
otl .. ·a·l-!''""1' nf lnclians sc" ~ kin~~ stwla ,.. .. ,., . ... ,.:-; n••w has. 

Thl' ( lllic•t! of :\J:w:ti!I'IIII'Jit. :a111l Budu .. t. hn~ :ulvi!>c~cllhat th1•m is no 
nhj ... ·t ion In tim sulnnis.'<itm of this n·porl. fnnn lim sl:uulpniut of the 
Adminislntlinn';; progbmt. 

Sinc·•·n•ly, 

linn. ,r .. um~ K. l hHt.t .. 

l I.S. I h:I'.II!T~I 1::-oTrw Till: I l"'l'l:l:lol:. 
< >n··••·t: ..... Tlltl St:nmr.\IIL 

tr,.,f,i uylo11 , I J.l.'., :II",.,.,,. !!IJ, /!J78. 

('f,,,;,./11,111. I utli11n Ajfnit•.• , .,, l'uMi" f., uti .• , llml.~c! nf Jt,·,n·t··•••·ltfa-
1 i ,.,. .•. ll"u.<llillf!IOtl, /).('. 

lh:.11: ~11:. ('11.\IIDI.\N: This HIIJIJIIc•IIIPills the~ lnlt~ri1>1' l>t·p:admt•nl's 
I'I'Jllll'l. 1111 ll.t:. filii:!. a hill In Jll'lll'iel .. for Un• c·xii'IISinn nr l'l'l'l:tin 
lll'lll'lits. sc•nic·t•s. :mel :ts:-;islnnc·c•lnlhc• l':tsc·u:t Y:u111i lmli:lll:i of ,\J·i­
zcm:a. :lilt I r .... ollll'r Jllll'JIIISC'S. 

Tin• mit11•r:tl , . ., .. ,-.. J:Illl't' nulhori;wcl lc.l' suh·:l'l 'lion (el) .or 11 .1:. lilil:! 
is "' .. "''"1•:-::-:an·. ~"..rion :: .. r ""':ad. of< ,,.,,J,..,. s. l!llil- (7X Stat. ll!lfi) 
prm·i.r .. .r tha·,_ any palc·nl. i><slll·el nndt•J' that. :wf. sla:tll 1'1':-'l'h'l' ton .... 
l ' nilt•c( :'!:ale•,: I'I'J"t:lill ll:lllll'el lllilll'l':tJ,.; ftll' wlti..J1 tl11•. Janel j,: cfc•c•lllf'l] 
lty tlw ~c·cTI'I:u·.r n( 1111' lnlt·riur In l11· r:tlual,h· "'' prospt•c·l in·ly \':till-

11 . 1: . '"~I 
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ahll' as of 1111' d:lle• of il-lsuane·e•of the• pale•ul. !-'inc•e•llll' II.S. <:e•oln)!ir·al 
:-:un·l'.\' had irulic·:tll'ol thalllll'l:111ds we•r·c·nnt ralmrJ.Ii·or· prosp .. •·lin•ly 
,·aluahln fell' :my nf !<:tiel miuc·r·als. lilt' pat .. ul is.o;ue•cl '"' Odn(,..,. :\0, 
l!Hi·l, e·nn\'1'.\"ill:! lh" l:rnel In tlw l'.asc~rm Yactui elicl nnl. n'sc·tTc' nny 
mi tll'l':lls In tlu• I; nilc•cl :-:rate•!-~. 

Sirwc·rc·ly, 
l'nr:r:t:s·r .J. {: t-:11.\1111, 

A.•xi .• tnnt s,.,.,.,.,""!l·l"'li,nl.l/f"ir.,, 

In remrpliane·e•, with c·laww. a of rnlc• X lllof llw !:nil's of rlw House 
of l:e•Jll'c'!-le•nlali\'C•s, dt:enl!c's in I'Xislilll! law ruade• J.,v thn hill, ns r·c•­
pnrll'cl, arc• showu ns fnllows (c·xislilll! law )li'OJICISI'd In he~ nmiiiPel is 
rne·lnsl'!l in hl:lf'li lmwkcts, urw nrattc•r· is pr·int .. cl in it alii', rxisl in~ law 
in whieh 1111 chanl!t' is proposc,cl is shown in roman): 

Al.,. OI-' Oer01n:n 8, 1!)64 (iS STAT. ll!>i) 

• • • • • • • 
[Sr·:c. 4. Nnthin:;! rontaim•d in this nd shall nt:el;c• scwh Y:r<Jui Tn­

clians elil!ihl" fnr· :my !11.'1'\'il'l•s )!«'t'frll'llll'el hy lhn Unilc•el :-:tal.e•s for 
Tncliati!ol hi·e·acrse· or lhe•.ir·!;r:ircls'iis'lnelinns. acrclllellle' of t.Jrc, sl:tlcrlc•s of 
llw \111itc-d Sl:lle•s whirh all'e•c•f. lneli:111s l,.•,·:riiSP of lhc·ir· :>latus as 111-
cli:llrs shalll11• applic·abll\ lolhc\ Y:upri Jrulia11s.] 

0 

11.11. 11121 
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EXIDBITG 

SENATE REPORT NO. 95-719 

PASCUA YAQUI INDIANS- ARIZONA 

FEDERAL BENEFITS EXTENSION 
I'ASCUA YAQUI INDIANS 

P.L 15-375. 

rASCUA YAQUI INUIANS-ARI7.0NA-1-'EDERAL 

BENEFITS EXTENSION 
1'.1. I.S...rt.S, '"" ,..,., ft Riel. 711 

Senate Repart (Indian AUal111 C..MIU~) No. 15-711, 
Mar. Z2, 1171 (To aCCOMpMIJ S. 1133) 

n- llepert (Interior and lnaalar Arraln C..•lttee) 
No. 15-1111, Mar. 31, 117! (To a-panr ll.lt. "IZ) 

n- Conrerewce Report No. 15-1!131, Jalr II, 1171 
[To acco•pa•J S. 11:1:11 

Colle. Record Vol. 124 (1171) 

DATES OF CONSIDt:ltATION AND I'AS'sAGB 

Senate April 5, Aaaaat 25, l!i8 

lloaae April 17, Aaaallt II, 1178 

The Senate bill wu paaaed In lira tt( thr "'"""' hill. The Sr1111te 
Reparl (lhl" paael anti the n- Conrernocr 

Report I p. 17'7) are ttrl oat. 

SENATI~ ltF.I'OilT NO. !15-719 

ll"'ae 11 

'11oft ~lrc:t. c,.,,;u.,., '"' hulien Alfeio...,l•• .. ·loido \YeM tP.f...-mlllm 
hill (S. ·111.1.1) ln JOI'O¥iolft (nr lhr. r.strr.11imo nf ..r.rto1in Jo'r.olr.rall-lil!•, 
IIM'ViC'JM, and aasilltaM.e tn the l'a111:11a \'ac111i lnolian!l nf Arizona, •ml 
(cor nlJw.r JOIIfJIC~ ha1·ing f'ttlo!lioJr.ti'CJ llor. M,..,, fr.JN11111 J .. vnnJoly 
the"""' with anlt'ndmrnllland nor.otmnr.~tllothat tlor. hill (all anlt'nclfll) 
do(1UIL 

• • • • 

lreae 21 
l'uai'O!Ir. or ntr. •fr.AIIVIIr. 

'I'M ,,.,.,_ nf S. lt•'l.1 i~ 1n l'dencl -~inna,l ~it.inft to u .. 
I'IUICII& Ytutlli 'l'nllft nf Jndian11 in Arianna. 1'hift bill al110 clim:la u,. 
&or.nllary m tJ,. lnlr.ricor ln """'foC. nn I1C"J1alf n( IJoft tJnilftl Slat...., and 
in l.ne!ll. fnr ll~e nlt'.miiMI nll1n\ ,....._.,., l"IUJ"i 'l'ril"'t1al'l'"'~ti-'"'1 
20'J .,......,. whir.h Wl'.ft m«IYeJC'CI ltf IJ"' Unilrtl Slal.ftt to ll~e l'IUICI•a . 
y.,lui A-or.ial.k•• Jty ar.t. nf ('nn~ in JIIIIJ. R. 16.1.1 alliD l'l'flt'lll• 
,....,..,'"' (~) nf 1.1.., A'd. nf Or.l,...,. II, JIN'o4, wltic:lt lou pm•~led ll,. 
t•a..,.a Yacaui lndiall!l frnn1 lll".in.r r.li«<IM fnr certain ~ _.. 
il'l'll. and ••illtanco r•m•i•led lo JJHiiiuat '-"• ol Ulftir 11at11t1 u 
fndiaM. . · 
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UACKOIIOUlfD 

The Ya.)ui Jndi~mll tu-o dMel'ndJUtiS of thft anciMt To~CA!cs who 
ranged from what. is now U10 city of Duran~, IIBI1J\ to IIOUI.hem 
Colorado, and weat tO OalilomiL 111e U.S. boundary iine, det.enninod 
by agreement with :Me~:ico, divided U!o ladi11.11 f.erritoriClft ocoapjed by 
Pinuas, PapAgoll, Apache~~, Ytaqni~t, and othor Jndiant1 .. nn~~w~n 1880 
and 1910, thouMnds of YtU}Ilill "·honed 1\fexico to cscapotho MuifSn 

· Janclownf.~ and dietn.torin.l Me~:iean Govemmmt. were tiCCilptad by 
the United SlAf.M and given tUIS)'Ium in the AriiMma territory. ){any 
of U!e Y aquis settled near Tucson in wbllt came to ho Jmown as the 

t•a."Cua Village. · 
In 1964, the Feden.l Gov.r.mment. convflyr.d 202 ac1-cs of Fodornl 

lnnd nur Tna~on to U1e l'n!;Ctl& Y aqni AI!IIOCiRtion, a fonnal govem­
meni.AI organir.ation r11lnblishoo at. tho requr~t of Congress to manage 
the eonvf.yed land. (Act of October 8, 1964, l'rivate lAw SS-350, 78 
St.al. 1196}. The exprrss 1n11jor purpose of l.hi!l Associntion is to ad­
minit~ter the Jnnds grnnted to it. for tho collect.ivo use and benolit. of 
all its tribal members. ' 

However, section 4 of the Federal net. which provldod land to the 
Yaquis relltricted them from receiving ~~ervice~~ and beMflt8 under 
oU!er Federal Jndin.n ]llws. As n. result, thfl Yft()nill have hem unRble 
to .ParlieipRte in economi~ dovelopmr.nt or ~dU<:Rtionll~.progral'l'_lft, ancl 
trlhRI members 11m demecl RccCSJ tn avRtiRblo med1cn.l service!'! on 
nearby lmliRn reservation. S. JG!-J3 would m11ko Uto YRqui Jndittns 
elillihln for nll!!ervic:rll/'rovicir!l to othrr Jncii:ms t.hrou~h Any 11gency, 
including I he Dmenu o Indi11n AITnirs 1111ci the Jndinn Health Rervi<'e. 

N •:m 

Thr inlmclud ion nf S. ltl:l!l t"oinddrcl wit.h I lm Srrrct.Rry of tho 
Jnlcrior':o; pnhlirnlion of propo!>rclncw J•rclrrnlt·r~-tnlntion:o~lhnt. \Yould 
l'.'dnhlish JII"OCrclnM.'!I fot· gon•minp; the clr.trt·minntion Uult 1\1\ Jmlinn 
group is R fr.dernlly rccogniwl tr·•bo { 42 Frcl. Hrg. :10647 (,Jnnn HI, 
J!J7i) ). While flu·. l'nllenn Ynqni Tl"iho or Jnclinnll nmy meet. mnn,r 
of the prop~cl c:rill'rin. ~lout nl IK'r.lionli·J.i(<") (1).-(JO), the SolicJ­
tor'a Offico of the lnlrrior J>epnl"fmrnt hn!l inclicnled in an inlormnl 
orinion thAt tho ~rotnry WouJcJ nevorlheJC'98 J~n J.«nocl from feeOJt· 

1111-ing thl' l'n!!ena YniJIIi Tribe. Thr. bn!li!l lor this position i8 I!C!Ction 
4 of tho FederAl Ret (78 SIRI.. J 100) which lrRII!IIt'rfe(l 202 acre.'! o( 
)Rnd to tho l'a.c;cua Ynl)lli lndinns. As mentioned earlit~r thie ~t.ion 
renders Fedora! RIJ\t.nt<'s thnl npl>ly to Jndinns br.rl\11~ ol•their 11t.at.us 
as Indian!! imlpplknlJie to tho 1 R!!CIIIl Y11quis. Thoro{oro, ovr.n if tho 
ptopO!IC!d rrgnlntionll wert. enAdr.d, the l'RSCua Yaquis would bo ineli­
gilJie for administrative recngnition. 

Federal recognition would nh.1o•ti8!1iat. Lhn J'a.qcua. YRqui Trihn of 
Indians in tho dtwelopment n( f~teir lnncl in ord~r 1., crl'nf.n a IM'f:nro 
JMlrmllnent. homl'ltmd where tho li~ing C()ndil.ionl! o{ itn mon1oo111 wout,l 
he improved and trihnl culture would 1141 prrRCrvod. In purnuanr.o of 
thi11 goal, tho Yaquis h11vo tltlemJ)fA!d to im,,rove t.ho subSt.andard and 
crow~ed housing conditionll ui!ttl'nt on t 1rir Jnnd. 
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IJt'~innin,t in am. the tribal mcmbonllormed tl~eir own CIIMC.niC­
tinn ""'•1'llinv amllmilt lltt'ir nwn hCN11C!11 at tho rate of nne new lwate a 
mnntlt, l.he iiiCIIIt nlllll!ftt beinr financed by tho l"arn~~~n. U01ne Ad· 
minist.rat.inn. 'n10 COIIIC.nlctinn work was 1111bjtll$ to on -. ialpee· 
t.inn by lt'codenl iMfi"C'.I.on to ht1111ra compli- witli. tho Federal 
)Jinimum Pf!'l!CrtY Htandarda · (1.1\!P"rtmmL of H-in~t ud Urban 
DeYelopmlhL), "Kinimana . Pro(IOrl~ Standard~," aoo.t, ·liD ed., 
'rnl11mo I, [11fp I. . 

Howawnr. •~ t ltesrrin~r n( 1117r.. U"' l'inta C'-ncanc.r buudin.r iMpactor 
"reel la!Qtftl" tJK\ hnn- nnclr.r r.onllt ntct.ion ._.,.., of ane.-r "riola­
tinns nf .Uau•manly batildin~r mdco. IJtosr•ito •n opinion fmm tho Solici· 
lnr'K OR'H'ft "·hicb lw.ld lhat l'inta C'rNmly had nn lt'ltlll autJ~Ll In 
r.n fnrm iQa llllildin~r cndC'II nn I hf' · Jo"r.dual niaen-ecllancls occupicocl 111 
the YrutuiA. l'iina <.!cMihlY raftlllllll tn alhtw thent lo cont.inalll-..tMIC· 
t.inn. Jt:nuhncon~ 11( R Jriu would t•l- U10 Y.._nil''land·in trnlt and 
wltnld "'lieYe 11im.~ Cna11ly fnm1 r.nfon:in~ ita building codel 011 the 
1" attn if'' lrmcl. • 

l..t:oiAI.\11\T. I [umlllr 

R. 1r .. 1.1 'ti'M inl.rctrluc:etl bv &mdo.; J)r(:im(.ini anrl .\bnnreak nn 
.I nun i, to77 •• \ hearing wu·h .. ld hnfnm thr. Rc!nato Select. CommittN 
on JudiiU\ AITai.non SorJtcomhr.r2i, Jllii. 

A cnmt,.nioo Jllelllllll"q, U .lt. r.r.12, wL" in I mel need by eonp...1111n 
Udall nn At•ril 25, 11171. A hearin~t """" hrM hr.Cnm ll10 lnt,p.rior Snh­
cunnniltr.e..CJn Indian AlfDinl Dnd l'ulrlic lA~ncls uti l•'ehni&I'J 1" 10711 • 
. '11'" submnunitlN "rotecl in fan•r nf I ho bill which ''"ill bo CORIIdl!n:tl 
bylhf. lull conlmit.tr.o.in Utn near fnLui'C'. 

R Jr .. 1.1 was llll)'llr.rfr.d by Cnnnrr Gm·rmor Dolin o( tho Stale of 
Ari7.ntta. 

CuNNJTTr.& itf:c·uauu::m.\TI(l:s" MUJ T.\111:1.\TION or Von:~ 

The Sr11.tc ~lrr.l. C'~NnmiUrc on Indian Affairs, in 0)1011 bnsildA 
!!ll'!lllinn on )larch n; IDiH, wit.h • 'I""""" IU'I'III'.nL unanimmllll7ra:otn· 
ntcmiNIIIta~ the Se11alc ~trlot•t S. u;.")."J1 if aanrnrletl1 "f dC!IICI"illoil be.,in. 

CoannTrF.r. A)lr.:s"IJ)I'F.XTS 

'l'hrm \\"1'FC ,..;.,em I • nrrmlmrnls tn s. J r .. 'l3, nnnn nf \\"hicla r.laangr.cl 
thr Rnll!llau~ nf II"' hill. , 

Hrf'lillft {a) wualllf'nriNI Cnrrlarilir11tinn l""ll'"'f''l.lll adclitinn,new 
l•n~t~tlljt'n """~' adllr.tl tn rn•hl" lhr. l'•~~r-nll YIU1ni lndiallll to qualify 
nndfor th11 Af'L nf Alljttttlt Ill, lll[ii, whirh hM In cht with Lhll l'uhlin 
llrallh &rviN 11harin~t lh11 l"fllll. o( r:cKIIIInH"Iing IK'flllh lar.ililir.lt Utat 
"""" lnrliiUIIIIlRd nnn-lnrli&nlll. 

Het-tillft {c:) '""'llllll'llllrtl hy arldin~t AIJnt'lnunn Jl"'rt'minl( jnriarlir.· 
tJnn nf·IJ'" l11ml In hn hr.Jd in I nllll hJ U111 ( lnit.-cl li&a!.('l lcwlho l'IIIICitll 
YAqui 'J'ribr- 'I'hil' (tntvil'inn llntYidC'II fur a 2·yc'llr Jlflriod ahllr mac:t.• 
mr.nt uf Uti!' Ac:t. dnrin~t whir.:, t.ima IJift SCIW\ 11f Ari101ta would ha\"11 
rriminalaml civil jnrilllliditKI n\'C'r U1r.land ln l10 helcl in tnlll, wiUa tl10 
'l'rilrn having u ... nlJI.inn l.n IIMIIIIIfl juri1111idioa within the two )'t'tlr 
pmlNII illftary lll\l"iOI • · . • · 
~~on (d) bulll'l'n dr.lcled fmm llw. hill. Rer.tioa !l of the Ad. of 

0ctnhr.r 8, 1004, l't!llrn-ttl OWilt'nlhiiJ of r.ertain .~(ltld miaeralll ln 
t.hc United Slates. lL hall Rnheequmtly been detenninGd -u.. noao of 
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t.h~' spccifir.d mincrnls r:tist on I hr. llmcl r.on,·r.)"<'rl h.v lhni. net:: Thcre­
lort', becnu!;c no minr.rnls wrrc wilhhr.lll from the lrihc when ihc lnrul 
·,\"RS con,·r.ycd, this provision is not nccessnry. 
· Section ( r.) wns clumgcd lo section (d) nnd n new section (c) "·ns 

ttddcd .lo tho bill. This new sccf.ion requires tho l.rihc t.o ndo(ll or­
gitniT-crl go,·erning docmncnls Rntl.R rnernhership r~lo .wit.lrin ! yenr 
{rom th!' !Into of cnnct.rnr.nt of llus Rd. l\Jrmbcn;lup m l.hr. I nsr.nn 
J:"n'l!li Tribe wi!l hr. )irni~r.d lo l.ho~c J~eoplr._who r~n r!cmonstrnle n 
srgruficnnt rclnhonslup wrlh ,lhc tnbc m lheu· npphcni.Jon for rnern­
bci·ship. 

St:crrox-ur-Sr.cno~ AN.II.Ysrs 

Scdion (n) oi this pmposrrl hill prm-irlcs thnl. lim l'nscun. Ynrtui 
people who nrc r.nrrcnt.ly mrrnhers of t.hc l'nsrua Y nqui. Assnc:-.inlion, 
Inc., or who shnll herenflrr brcnrnc mcrnbrrs, sh:tll he r.nl.rt.lr.rlt.o sen·­
icrs nnrl nssistnncc nvnihthle to other Indi:urs because of their stntus 
ns lnrlinns uQdcr Federnllnw. 

The new pnrngrnph ndrlrd to this srclion allows I he Pascun Ynf)ni 
Indinns to rprnlify undr•r lh(' Acto: AnJ!m;t Hi, J!lii7, which has to do 
with t.he Public Ilcnll.h ficn·irr shnring the cost of constructing henllh 
facilities thnt scn·o lntlinns nnd non - lnrlinn~. 

Rcction . (b) extends the pnwisions of the Tnrlinn Hcorgnnizntion 
Ad (Act. of Jnnr 18, l!):ll, IR Rlnt. 11H) lo llu! J'asr.un YnrJiri Trihc 
of Jndinns. This Act woulrl alTon! cerlnin protections nnd hcndils 
to lhl'so Indinns. 

Sed.ion (c) of thr hill dirrds the ::ircrctn1·J of l.lrc Jnl.r.rior lo nc­
crpt., ns lrm;!c!', t.lrr tillr lo202 nr:rcs of lnnd conl-!'_yed h_y lim llnilcd 
Slal.r.s to tho Pnsr.un Ynqni A!=sodnlion uruler the Ad. of Ocl.obcr A. 
l!JGI (78 Stnt.. ll!JG). This land would conslilnlc !hr. rcscrvlllion of 
the J'nscun Yaf)ui Indinn!". 

The new lnngunl!;r nrlrJr•,flo this scl'l.ion gn,·r•rns j111·isrlid.ion of t.hr 
}~'!rl to be hchl irr trust. by I he linitcrl States for lim l'nscu:t Ynqni 
1 rrlm. 

Rrdion (rl) rrprnls srdion ·l n( the Act. of Ortohn A, I!HH, which 
lms JH·c,·rntcrl the l'nsnm Y~~<Jni Tribe from rc<:civing lxmclit.s nrnl 
scn:icrs {!'Om t.hc FedNnl c:o\'('l'lllllf'lll. 

Sect.ion (r.) ref)uirrs the l'nsenn Ynl]ui Trihr. In nrlopt. orgnniT-rd 
:rovrrning documents nnrl n mcmhr.rship rolr "·ithin 1 yr.nr hom the 
rlnte of rnndmcnt of Uris ad. This section nlso limits memht~rship in 
t.lrc Pm;cun YnrJ1ri Trih11 lo tlrosr people who cnn dcrnonslrnlc n si<r-
nificnnt relntionship with the trihc. "' 

CoNonr.ssrox.\1, Jh:um:T Ot·t·Jcr.-Cosr EsrrlllAn: 

Cnsonr.«sro~ .11 . Jhmm:r Orner:, 
ll'a .. ,ll.in.glrm, n.c., J1( n.rch 14, Jl)i8. 

Hnn .. J.\MFJ! Anormt:T-~>, 
Clwi,·nuw, Rclr!ct Uommiflrr nn lndinn A /Jnh·R, U.S. /)cnntc, IJirhcn 

BeMf<l Office !Juildin'!, II' n.,lr.in.glon, IJ.C. 
l>P.Ait MR. CnAIRM,\N: l'ur~unnt. to Sccl.ion 'IO:l or Um Crmgrr~c:ionnl 

Budget. Act of 1!)7-t, t.hc Congm<:.c;ionl\1 llutlg'd Onirr. hns ro'·ic"'"rl 
S. 16:1:1, n hill l.o (ll'oddc fur l.hr. r.xlcnsion of r:rr1rtin foclr.rnl hmrrlits, 
~~~n-ins nnd n~<>islancc ~.o l.hf\ l'nscun Ynrtui Jnrlirllls of Ar·iT-nnn, nne.! 
for othn purposr~, 11.'1 ordr.rCICit~rort.r.rl hy lhr Rrnnle Sch!ct Commit­
Ire on Inrltnn AfTnir·s, l\lnn·h !l, l!l18. 
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BnFf!<Lo{l ~his rnir.w, it RpfX'n.r.l t.hnf. no .nAlllil.ionn.l cost. to tho gov~ 

rmmc"t. w·mdd be incurrr.d ns 11. dir!ct l'csult of this bill. Tho bill, how­
c,·r.r, pmvhlcs lor the r:dension of certAin hcneJils :utd services to the 
l'nSC"ua· YAqui Indi'IU'Is f,hrongh n. numhr.r of di!ICrl'f.ionRry fcdr.rl\1 pro: 
gr·nmR. '11nJs, whilo no addif.iqnn.l o:~:~ntlit.nrcs n.re mn.ndafe.d hf thr. 
hill. tho nlr.vnnt. fl'dt'rRI agrncil's l'llll he t':tpeclc!l to seck odditronnl 
funds in ot"tlrr to provide such bcnrlits. 

Sincerely, 

En:etrn\'f: CoauruNrCATto:-iS 

Tim pertinent. lrgi!dat.ivc report. from the Dcpndmrnl o( the Inte­
rior is ~t forth below. 

U.S. D~:rARTMP:NT Of' TIIF. lsTr:nmn, 
Orner: ol" Tilt: Sr.cnr.rART1 

lVa.,hingfO'n, {).C., Afnrckfn, Hll.'t 
Jlon .• JAMF'II Anotrnr:7.K, 
r: hm'rm(fn, ,(jfln.trl.t! 8'-1'-t:t C <m1miJ lr.t! on l ndian A If (lir1, 
TJ . .'). Bentr.ll!, W ruhin.gton, D.C. · -

lh:,\R Mn. ~Jf.~IR!IBN: This snppll'llll'llf.c; I hr. Inler·ior Depnrtml'nf!l 
rrpor-t. on R. Hi:J.1. ll hiii"To provi!lr. for l.ht' r:dr.nsion of ('.('.rtn.in Fl'd­
rml hrnr.fil:::, ~rvirrs, n.ncl n!';.'li:::l :u1rr. lo lim l'n.~nR Y RAJ IIi Indinns of 
Arimntt., tt.ntl for ol.her pnrpoor:::." 

Tho minornl conve.y~tnr.o n.nl.hori7.cd h.v snb!wcl.ion {d) o( S. 16:l:J 
is unnr.ce~n.ry. Section 3 of the Act of Octohrr 8, l!li'~J {78 Stnt. 11M) 
provillrft th.lt ~~.ny fll\lenl. i!\.'liiNI nn<l~r t.lu\1. Act. shnll J'C'Sorva to thn 
1TniiN1 SlAtoN~ CC'.rtnin ntunN1 minei"I\IR lor whi<"h thn ln.ntl is r1C<.'.merl 
bv I lm F;r.r.r...t.uy of t.h" I nl~rior t.o liE! vn.lnl\hln or Jlrost,..ct.h•l'ly ,.n.Jn­
rtblr. ns of I ho dnl n of issnnnr.o of l.ho pn.l.l'.nt. Sincn I he ll.S. Gr.ologiml 
gnrvry hnrl indicn.ted lhl\l tho Jn.nds wr.~'l\ not. vnlnnbln or prMprc-
1 ivrlv Vlllnnbln for nn:v or sn.id minr.rnla, I hn pRII'nl. i~c;nt'd 1)11 OrtoiM'r 
:\0. t'!lr..J convl')'ing lh~. lnml lo the I'n.scnl\ Ynqni did not rroorve nny 
mincrn.IR t.o t.hr. United St.n.les. 

Sincl'.rclj', 
•FoRRF.In'1 

A11i1tant 8ecrelary~lndi4n Ajfair11. 

u.s. Dr.t'ARTIIIF:N1" OF TIJP: I Nl"F.IIIOR, 

Orr1cr: OF' TIIP. SF.<:Rr.TAIIT1 

1J' (l,'lti11glo11~ JJ.C., AI o.rcli. f!O, l!Ji8. 
JJon .• TAIIlFJ: Anotm•:7.K, 
(.' "a.irmar1;; Sr.l r.r.l C mmn;ff.rr. rm ltulin.n A If n.i rll, 
U.S. ,_'\r.nnt.r., ll'a.,hington, D.C. · 

Dr:An ~fn.. \-"·"~a!Mil: 'Fhis responrls to )'onr rr!Jnr~l. for onr ,·iews 
on s. J li:l.l; 1\ I nil "1 0 provrcl~ r or Ute r:tti'IISIOII or crrlnm Fe(lernlliC'nc­
fils, Sl'rvk.l's 1\ncl nMislnncc to tho Pn!;Cnft Y1\qni lndinns of At·i7.onn, 
nntl for olhl'.r pnrpof;l's." 

Wo rr.commrnd n~inst cnndmt'nt of S. 163!1 in its prr.scnt form. 
S. lfi3!l wonld e:tt~ncllo thr. Indi~tns who nre memlM'r.l of tho l'a.c;c:ull 

Ynqni A~intion, In~;., eligihilily for servi~!J nntl Rssi!Jtttnce thllt. thn 
Unitr.d St~t!.e.s provicle.s to lnrlinn~ bccn.nsn o£ their ~:tnlns u IndianA. 

Tho bill wouhl Rlso dirr.cl. tho Srcrelnry o( tho Interior to accept 
from the 1'R~nn Y nqui AsociRtion, Inc.1 1\ convr.ynnce of ren.l property 
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which it. prr..wnlly holds in onlr.r thnt tho ~r.crr..tnry might. hold thnt. 
In rill in t.tust ns R. re.•;.-rvation for the l'a.'lellll Yaqui. 

'fhr.re are tlrrrcnUy no stn.tutory or n~gulntor,y l{llirlclinM gnverning 
tho r.;,:tr.nAion ot Fc,Jr.rnl lndinn rerviet'!s nml hendits t~, ~roups, not. 
servr.d by the Hurr.nu of Inclilln AITILin;. In lhl' pas!., (~;,:tr.IISIIIII or surh 
!'crvicCc'l lms·~"" on im n1l hoc hMill. Howrivr.r, on .Jun~ Ill; 1~77. llw 
I>cpRti.lllcnt pnhlishl'll for comment n propo!'o('r• rulr. making which 
would cstahlrsh "l'rocr.tlurrs Gr,no;nnintr the l>d.1•rminnt.ion tlml. 1111 
Indinn Group is a Fedrmlly Rc.:ogni1-Nl lndiR.n Tril~." 

Bn..o;od on the comnu~nl11 recrivrrl on lhnt (•roposlll, lim st.'tfl' o{ I hr. 
}Juri!ILII of Imlinh AITnirs hils developed ll revrserl drn H whM.-.h is under 
nwiiYW within I his l>cprirl.mcnl. Tbo proposer! rhnn~·s l.o tJuLt nn~ 
!luch. thnt. rmot.hr.r publicntion for public comment io; likely t..o ba ncr.cs­
snry or rlr~ir~tble. 

In n.rldit.ion, your'committce h!Ui scherlulcd hr.nrings for April 18, 
11J7R nnd Aprih20, 1078 on S. 2.17!i, n hill \Yhich woulrl!'fll.nblish l•y 
st.!Lt.nt.o t.ho procedure Rml gnidelinCII for the ut.ension of Fn1lol'lll ~cn·­
icl'~ And ben~fH.s to ~lditioJml Indirm groups. Furt.her, " mcnt.ing of 
lnnders of t.he J ndian tribes now served by thn Burean of lndi"n A f­
fnirs llnd of Imli~tn groups Sl'.cking such scrvicr.s is bning plllnncd in 
lln R.t.t.e.rnpt In develop ll nnifird Indilln position 1\.'1 t.o l.h11 crif.l'.rin nnrl 
procedure for tho extension of l'edeml Indinn scrvicr.c; to rulditionnl 
groups. 

In view of the foregoing, tho Adminigt.rnl.ion r!'eommollll!'f t.h:tl. t.lu~ 
qllr.'ll.irms of ndension of scrvicf'S to the l'ascun Ynqni not. no dl'-eirlCfl 
unf.il nflnr cit.hcr t.his Dcpnrtment's finn! rrgnlnt.ion.'l hnvc 11('(\n is!lurd 
or gmwrnl lngifllntion hnl'l bron onnd.crl govrrning sur.h r:'llrnsions. This 
wonl1l permit. nn evnn hnnllerl nppronr.h t.o t.Jm rl'qursls of t.h~ l'nst:mt 
Ynqni and ot.hnr groups seeking eligibility for Fcrlernl l1Hiinn scrvi1·r•s. 

Jnst.c.n.d of S. lll:J:J ns int.rocilir.Nl, tho A1lministrnt.ion would support. 
n hill which would nrnrnd sr~d.ion1 of thn Ad of 01'1nhl't' R, l!lli·l, (7R 
Stnt.. ll!JG) to rrm(IVO n por·l.ion of lim!. SPclinn whid1 nmv prrcilulrs 
nny po..,o;ihilif.y of cxf.rusiou of sr.rvicrs to t.ho Pnsr.un Ynqni nudr.r Rll­
minist.rnt.ivl' •·rgnlnt.ions. The lnngungn which wro. would ~mppm·t. clc•­
let.ing fmm t.hnt section sl.nlr.s thnl. ''nonn o( l.ho sfnl.ui.Ps of tho Unif1•1l 
St.nl.l'l'l which nrTcct l111linns lmrnuse of thnir sf.nt.us ns lnrli:111s slllllll"' 
npplicnble to t.ho Ynqni Inrlinm1". 

As tl1o ComrniU.oo is nwnre, tlrnt.10G1 Act. rlonnlcrl n r.erl.nin 202 n!'rr. 
l.rnd. of l'edrrnlly ownerllnnd to tho Pnsr.un Ynrp1i As!=lor.illlion, Inn. 
for t.ho benefit of t.ho mr.mbnrn of tho As.'!oeinl.ion. A~ ~t.nlr.•l in U"' ~~:n­
ntn UPport. on the hill whieh hrrn.n•n thnf. lnw (S. Hepl .. HR-J!i:lo), f'<•c·­
tion 1 wns nrl!lr.rl "to nmk1~ r.ertnin thnt. thn llll'llll•rr~ of lhr~ l'nt;~~ua 
:Ynqui A~soc:intion, Ine. shn.llnnf. lm ('llllSiriPI'rtl ns rligibln rorl.hr ~111111' 
hr.n<'fifg nnrl !'r.rviri'H lhnl.11ow nrc hrstowf•d on n•rog-ni7.<'d nnd •~xisling 
TnrliJtll lrihrH nud indivirlunlH through 1111' llurr•Jtll of lndin11 All':\irs''. 

1V (I!Xll iovo l.hnt tho l'nscua Y nr111i ~hou hi be nfTnnlrd IIHl ~:tmc oppnr­
l.unit.y to npply for the cxtr.nsion of hencfils nnd scrvic1·s ns nny ot.hor 
group 0 r J nrlin ns seeking such services now hns. 

Tho O!lico of .1\[nnng,~mcttl. n1ul Jludgr.t. hns n!lvisr.•llhnl. flwn1 is"'' 
ohject.ion to t.he submis~ion of this rnport. from l.ho slnurlpoint of the 
Admin istrnt.ion's progrnm. 

Sincerely, 
FomrF.RT, 

A ·'lliatanf. Scr.rr.l,,r!J . 
• • • • • • 
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I'ASCUA YA<lUI INUIANS 
r .L. !1~75 

HOUSE CONFERENCE REPORT NO. 95-1339 

• • • • • • • 

(page Jl 

,JOINT EXPLANATOH Y STATEMENT OF THE 
COMMITTEE OF CONFERENCE 

• 

The mannger.; on the part o£ the House and the Senate at the con­
feronr:e on the disagreeing VO~ .es of t.J~~ two Il.ousr.s on th~ am_eJ?d­
ments or the House to the bill s. 16.1.1, submtt the followmg JOint 
statement to t.ho llouso ami tho Sciutlo in explnnnlion of tho oiTccl. 
of l.ho ar:tion agreed upon by tho managers o.nd recommended in tho 
accompanyi:1g conference report: 

The House amP.ndment lo tho .. tf!xL of tho bill st.ruck out 111l of the 
Sennte bill after the enacting claitse and inserted a substitute text. 

The Senate recedes from it..o; disngreement lo tho amendment of 
the House to l.he bil! as passed by the Senate il.ml ngrees to tho same 
wir.h a further amendment. Tho. diiTerences between tho Senate bill, 
tho House amendment, and tho substitute agreed to in conference 
arr. also noted below. · · 

As passel by tho Senate, S. lC:I:l extends Federnl rr.cognil.ion to tho 
Pnscua Y nqui Indians of Ari:>lOM, which includes eligibilit.y for all 
Federal services and benefit..o; provided to Indians bcr:auso of their 
status as Indi1ms; recognition _of tribal ,,owers of selr-governmcnt.; 
rr.servalion status for the Y ~tqui lands; an1 provision for tribalaut.hor­
it.y to . 1\.'1.'1\lme criminal and civil jmisdiction on such lands on an 
optional basis. 

The amendment of tho Hou!'o eliminntcd lnn~unp;c ,,rovidinp; for 
scU-~ovemmc.•l; reservation stntus; 1\IHI crirninnl n1HI civi jmisdir.tion. 

The r.onfcrcnr.e committee n1lople<l a suhsl.il.ut.c, hy wny of com­
promise. Tho Jlouso "!~teed to ac1:cpl. t.ho :-1ennlo provision with 
rcspecl. to tribal self-government nnd reservat.ion sl.al11s. On tho 

I 
Jp~gc ~I 

question of jnris<lict.ion, tho Ronnto n~mcd thnl. t.ho St11to should r.on­
tinuo to I'Xnrr.isn crimi111\l """ r.ivil/' urisdir:l.inn "" t.ho· Pn.c:r.ua Y"'lui 
res~rvl\tion IRIIII!t 1\.'1 if such jurisr idion lmd hcmt 11 .. "-c;l\mcd 11111 or 
Public J,f\W S:l-280. Public Lnw R:l-2RO 1\lll.lwri:r.O.o; It Sl.nlo to exon:iso 
r.ompreJrensivc civil n111J r.riminnJ jurisdidion OVCt Jndiftn tCSCI'Va­
l.ions within Slato bomulnriils, witJn;pceilir.d 1,rotectiuns for lho l.rusl. 
n~ttnro of tho l~tnrl. Tho Sl.ato lllllJ, 11t ils option, rotrocr.<ln jurisdicl.ion 
tu t.he Fcdcrnl Oovemment on n complete or pn1tinl b!Lo;is by 1tclion 
of t.ho Rl.~tl.n logisll\tnro. 

Tho Iluusn 11.monclmonl lirnil.e~l thn mr.mhnrshi11 nf tho l.rihn to t.hn 
present. mr.rnh~rn of tho l'ftSClll\ y 1\fflli A~<;or.intion, oc.ltnr JIOI~OIIll or 
Yaqui blood who a]lply within I yoar nlul cotnl1ly with t.ho a.o;.<~ocin­
tion's membership criteria, phil! 1lirer.t. linc~tl dcsr.entlanl..o; .. ·Tho c:on­
fcrnncc report 1\llnpl'> lanp;un~r. to oXw1ul tho limo in . which t.o apply 
f11r -niornher!'lhir, (2 ycnrn) nnrl nxlo1HIA mumhnmhip l.o Uln pl·n,.;nnl. 
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LEGISI~ATIVE IIISTORY 
P.L. 9S-375 

M!Mciationl phist.ho5e Indiit.ns of Y iaqui blood who a.re U.S. eit.i7.tlns, 
and direct, ineaf descend11nl8 of enrolled membel'9. 

Tzno RotlcALio, 
Mo' Uh.".L, 
Tiio ··:nrezNnoovr.n, 
Manager3 em tk Part of IM II owe. 
JAMI!II AnotJRF.Zit, 
HowARD M. METZENRAUM, 
JonN MP:t.enr.n, 
Dp;wzy F. DAnTr.r.rr, 
MAnit 0. IIATFJF.t.o, 
Dt:NNI8 Dt:CONCINJ, 

Ma7UUJtr3 on IM /'art of IM Senate. 

FISHERMEN'S PROTECTIVE AGI' OF 1967 

1lou11e Report (Merchant Marine 11nd Fisherie11 Committee) 
No. 95-1029, Mar. 31, 1978 [To accomp11ny ll.lt. 10878) 

Senatr. Rep•nt (Commuce, Science, nnd Tr11n11portntion Committee) 
No. 95-816, Mny 12, 1978 [To 11ccompnny JI.R. 10878} 

ConJt. Record Vol. 124 ()978) 

DATES OF CONSIDERATION AND I'ASSAGE 

llouee April10, Auguet 10, 17, 1978 

Senate May 22, Aucuet 17, 1978 

The llouse Report l11 11et out. 

HOUSE REPORT NO. 95-1029 

[p•ge I) 

Tho Committee on Merchn.nt. ~ln.rino anll Fishori('.c;, to whom ''"n.s 
referred tho bill (JUt 10878) to extend until Oclobor 1, 19811 tho 
''olunt.Ary immrn.m·.n program provided by ~lion 7 of the Jrillhormf.'n's 
Protcct.ivo Act. of 19671 having considf.'red th(\ t~nmr., ror.ort. fn.vornbly 
thereon witJt amendments and recommend t.hnt. Uu~ brll as amended 
do p~ · 

• • • • • • • • • 
(P•Re 41 

J'URJ'OPJ: OF TlfP! J •f:Olllf.ATIO!'I 

. Tl!o Jlllf'JlO!ICII or l.hr. ll'giRinl.ion nm l.hn-r.roJ.J: lo rxll'n,JI.Im f'OOJll'l"ll· 

trvo Jh!lllrnnre progrnnt CftfOI'd ont. nnclr.r sr.r.tinn 7 or l.hr.I•i!!hrrmr.n'!l 
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EXIUBITll 

25 U.S.C.S. 1300 F 
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zs uses § tJoor INDIANS 

PASCUA YAQUI TRIDE 

§ 1300f. Status of Pascua Yaqui Indian people 

(n) Eligibility for services nnd assistance. The Pa~cua Yaqui Indian people 
who are members of the Pascua Yaqui Association, Incorporated, an 
Arizona corporation, or who hcrcaner become members of the Pascua 
Yaqui Tribe in accordance with section 3 of this Act (25 USes § 1300f-2], 
are recognized as, and declared to be, eligible, on and after the date of the 
enactment of this Act (enacted Sept. 18, 1978], for I he ~crvices and 
assistance provided to Indians because of their status as Indians by or 
through any department, agency, or instrumentality of the United State~. 
or under any statute of the United States. fo'or the purposes of section 2 of 
the Act of August 16, 1957 (71 Stat. 371; 42 U.S.C. 2005n) [42 USeS 
§ 2005a], the Pascua Yaqui Indians are to he considered as if they were 
being provided hm;pital and medical care by or at the expense of the Public 
Health Service on August 16, 1957. 

(b) Administration of lands; application of other laws. The provisions of 
the Act of June 18, 1934 (48 Slat. 484) as amended, arc extended to such 
members described in subsccl ion (a). 

(c) Receipt in trust by United States of land for Pascua v a qui Tribe; 
criminal nnd civil jurisdiction. The Sccrctnry of the Interior is directed, 
upon request of the Pascua Yaqui Associntion, Incorporated, and without 
n,onrlary consideration, to accept on behalf of the United Stales and in 
trust for the Pascua Yaqui Tribe, the title to the real property conveyed by 
the United States to such association under the Act of October R, 1964 (78 
Stat. ll:n) (unclnssificd] and such lnnds shall be held as Indian lands arc 
held: Provided, That the Stale of Ari7.orHt sh.tll exercise criminal and civil 
jurisdiction over such lands as if it had assumed jurisdiction pursuant to 
the Act of August 15, 1953 (67 Stat. 588), as amended by the Act of April 
II, 1968 (82 Stat. 79) .. 
(Sept. 18, 1978. P. L. 95-375, § l(a)-(c), 92 Stat. 712.) 

IIISTORY: ANCILLARY LAWS AND DIRECTIVES 

References in text: 
"The Act or June Ill, 1934 (411 Stat. 4114), as amended", referred to in 
this section, is probably intended In be a reference to Ac:t June I H, 
1934, ch 576, 48 Stat. 911-1. which appears generally ;tS 25 uses §§ 461 
et seq. For full classification or this Act, consult USCS Tables volumes. 
"The Act of Aur,ust 15, l'>.'i.l (67 Stat. 588), as amended hy the 1\ct or 
April II, 1%8 (112 Stat. 79)", referred to in this section, i.s Act Aut• .. 
1.5, 1953, ch 505, (} 7 Stat. 5811, as amended hy Act Apr. I I, I %H, 1'. 1.. 
90-248, Title IV, & 403, 82 Stat. 79. For rull classilication or such Acts. 
consult uses Tahles volumes. 

562 



72 

MISCEllANEOUS 2s uses§ tJoor-2 

CROSS REI:ERENCES 

This section is referred to in 25 USCS §§ IJOOf-1, IJOOf-2. 

§ IJOOf-1. Tribal constitution and bylaws; review by Secretary; 
publication of documents and membership roll In Federal !tegister 

Within thirty months after the date or enactment or this Act [enacted Sept. 
Ill, 1978}, the Pl)HII.-~aqm.."f'ribe shall adopt a constitution and bylaws or 
other governing documents and a membership roll. The Secretary or the 
Interior shall review such documents to insure that they comply with the 
provisions or this Act [25 USCS §§ 13oor et seq.) and shall publish such 
documents and membership rot. in the federal Register. Publication or 
such roll shall not affect or delay the illlmediate eligibility or the members 
or the Association under section I or this Act [25 USCS § 1300f]. 
(Sept. 18, 1978, P. L. 95-375, § 2, 92 Stat. 712.) 

§JJOOf-l. Membership of Tribe 

for the purposes or section I or this Act [25 USCS § I 300f], membership 
or the Pascua Yaqui Tribe shall consist or-

(A) the members or the Pascua Yaqui Association, Incorporated, as or 
the date or the enactment or this Act [enacted Sept. I 8, 1978], who 
apply for enrollment in the Pascua Yaqui Tribe within one year from 
the date of enactment of this Act [enacted Sept. 18, 1978) pursuant to 
the memben;hip c.-ite.-ia and p~ocedu~es p~uvidcd fo~ in lhc official 
governing documents of the l'a~cua Yaqui Tribe; 
(IJ) all tlm~c persons of Yaqui bl(md who nrc citi7.ens of the United 
States and who, within two years from the dale of enactment of this Act 
[enacted Scpl. Ill, 19711). apply for, and arc admillcd to, membership in 
the Association pursuant to nrticlc VII of the Articles of lncorpornti.m 
of the Association; and 
(C) direct lineal descendants of such persons, suhjccl to any further 
qualification!! all may be provided by the Tribe in its constitution and 
bylaws or other governing documents. 

(Sept. IR, 1978, 1'. L. 95-375, § J, 92 Stnl. 712.) 

cnoss RIWEnENCE..<; 

This section is referred to in 25 USCS § I JIXJr. 
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Cll. 14 1\IISCF:U,ANEOUS 25 § 1300f-2 

CH> all tho~e pcr~on~ of Ynqui blood who nrc citb:cn~ of the United 
States and who, within two years from September 18, 1978, apply for, 
and are admitted to, membership in the Association pursuant to article 
VII of the Articles of Incorporation of the Association; and 

(C) direct line:tl descendants of such persons, suhjeel to any further 
qualirications a~ may be provided by the Tribe in its constitution and 
bylaws or other governing documents. 

(Pub.L. 9S-37S, § 3, Sepl. 18. 1978, 92 Sial. 712.) 

lli•lorlcal Note 
Ltt~bloth• lll•lnry. l'or lc8i•l•tive hi•lory 

and purpo"' of l'ub.L. 9S-37S, '"" 1978 U.S. 
Code Cong. ond Adm.Ncw•, p. 1761. 
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EXIllBIT I 

LETTER FROM EDWARD H. SPICER TO 

SENATOR PAUL J. FANNIN- JANUARY 9, 1976 
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THE UNIVERSITY OF ARIZONA 
T U C S 0 N, A R 1 Z 0 N A 8.S721 

COLLEGE OF LIBERAL ARTS 

The Honorable ?aul J, Fannin 
United States Senate 
Washington, D.c. 20510 

Dear Senator Fannin: 

January 9, 1976 

I hav,. beert a.~lrPd to write Y"'~ en behalf cf the Pascua 
Yaqui Association. I have been associated with Yaquis for 
forty years, having lived among them in their communities in 
both Arizona and Sonora. I have made studies of their history 
and culture and published in books and articles the results 
of those studies. During the period 1966-69 I was director 
of n federal project set up to improve Yaqui housing; this was 
the program which gave impetus to the nevelopment of the 
settlement now called New Pascua. 

In connection with the current effort of the Yaquis of 
Nev Pascua to obtain federal rer.o!'nition as Indians the follov:... 
:!.ur-; fac~vo s.'t,o\.i"t til.eJr. auG. th.ai:;.4 :;:!.t·uation in Arizona a.~:vc3.r tc 
be rel.;vant. 

There is no question about there being Indians in the same 
sense that the Navajos, the Papa~os, the Apaches, and other 
people of Arizona are Indians. The language that their ancestors 
in North America spoke and that they continue to speak is univer­
sally classified by linguists as a member of the Uto-Aztecan 
family of languages, to which also belong the languages of the 
ar.cient and modern Aztecs, and the Papagos, Pimas, Hopis, and 
Paiutes of Arizona (A. L. Kroeber, Uto-Aztecan Languages of 
ll~;,ico. University of California Press, 193!1). J.'his is on-= of 
~st widespread and important of North American Indian language 
stock~. The Yaqui language, as a member of this group, has its 
own distinctive Indian grammar and sound system wholly unrelated 
to any language in any part of the vorld outside of North America. 

Present day Yaquis, such as those of New Pascua in Arizona, 
speak this as the language of the home, although they also spee.l: 
other languages such as English and Spanish as do their neighbors . 
and schoolmates. In at least one public school system (at Marana, 
Prizona) the Yaqui language is being taught by Yaqui speakers as 
part of the cultural heritage of the schoolchildren, as Navajo, 
Hopi, and Papago are being taught in the universities of the 
&tate. Yaqui has maintained its o~ distinctive characteristics 
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ever since the early Spanish missionaries went among the Yaquia 
in 1617, as ve knov from a grammar and vocabulary vhich vas· 
written by Father Juan de Velasco in the 1600's (E. Buelna, 
Arte de la Lengua Cahira. Mexico, 1891). 

Yaquis have resided in Arizona for nearly 100 years, 
first becoming permanent residents of the Territory of Arizona 
in about 1882. They have had a role in the development of Arizona, 
however, ever since the 1700's. Some came with followers of 
Father Kino to the first missions established in the upper Santa 
Cruz valley and played an important part in that effort, A Yaqui 
miner and prospector in 1769 discovered the virgin silver that led 
to the mining operation at Arizonac from which our state derives 
ita name. 

During the late nineteenth century the large landowners of 
Sonora tried to appropriate the rich land of the Yaquis sou~heast 
of Guaymas and convert it into haciendas as greater holdings for 
themselves. The Yaquis resisted most effectively for some fifty 
years. They fought f•>r continued control of both their lands and 
the thriving tovna vhich they had developed. They fought the state 
troops to a standstill, but vhen the Mexican federal government 
intervened in the 1880's, Yaquis were driven from their land. 

It vas at this time that they began coming to the United States 
where they established permanent settlements around Tucson and 
Tempe where they have lived ever since. Several hundred Yaquis 
entered the United States just after 1900 when the 14exican govern­
ment began a ruthless program of deportation of Yaquis to work as 
forced peon labor on the sugar and h.enequen plant!litions of southern 
t-1cxico. Those Vho escaped al.ive vere admitted into the United 
States as political refugees. It is their descendants, citizens 
of the United States by virtue of birth in this country, vho make 
up the bulk of the present Yaqui population of Arizona. 

In 1930 there vere approximately 2500 Yaquis in Arizona 
living in four settlements in the vicinity of Tut:SO<l, two com:nuni­
ties near Tempe, and a small settlement near Yuma (E. H. Spicer, 
P:1.scua Yaaui Village in Arizona. !Jniversity of Chicago Press, 1940). 
Ya~uis played an important part during their earliest years in the 
United St.ates in building the Southern Pacific railro:J.d and smaller 
spur lines to various mining areas in southern Arizona. They also 
had a considerable role in the labor force at smelters and mines 
such as the Sasco operation near Red Rock. Later they moved into 
agricultural labor. Their role vas significant also in that 
important Arizona development, the Pima long staple cotton industry. 
It may be said that Yaqui labor was a major factor in Arizona's 
economic growth during the 1930's and 1940's, By 1970 the Yaqui 
population or the state had grown to between 5,000 and 6,000, the 
whole increaae being due to natural grovth of the original refugee 
famllies. 
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The major Yaqui communities in Arizona at present are 
Guadalupe (recently incorporated) near Tempe and New Pascua 
and Old Pascua near Tucson. There is also a third center of 
Yaqui life in South Tucson in the form of a chapel, but the 
population surrounding this center has been scattered by a 
freeway. The Yaqui communities maintain a distinctive way of 
life. Not only is the native Indian language spoken in them, 
but also· the Yaqui customs which have been uniquely their own 
ever since first reported by Europeans, continue to shape their 
·lives •. They appear to aome neighbors to have merged th~ir 
way of life with that of Mexican Americans, but this is a very 
superficial judgment. They have been forced, as a result of 
their mi~ations to escape deportation and death, to mi~~le Yith 
Mexicans and others. For a period from about 1890 until 1910 
it was dangerous to reveal their identity as Yaquis; to do so 
risked being picked up for deportation to Yucatan. Consequently 
Yaquis learned how to get along with Mexicans, speaking Spanish 
and not overtly carrying on their basic customs. This kind of 
adaptation also took place in the United States, where at first 
they did not realize their freedom to practice their own religion 
e.nd to maintain their own native ways. 

Steadily, since becoming aware of the freedoms of life in 
the United States, t .hey have redeveloped most of the longstanding 
fo~s o~ f~ily cuot~m, com=unity life, and organi~ation, an~ 
rell.gious devotion. Their community life centers especially 
about the forms of worship which they first borrowed from the 
Spanish missionaries and then made distinctively their own. 
Their colorful ceremonies, which contain elements of both the 

. religions of sixteenth century Europeans and the native religions 
which they practiced before the missionaries arrived, have become 
especially well-known to and greatly appreciated by their Anglo 
and other neighbors. There is a continuing core of Yaqui culture 
much prized by Yaquis and which they see:t, like other Indians of 
the state, to maintain as their own basis of identity. It rests 
as much on +,heir unique and difficult historical experi~nce as on 
any particular customs. They are extremely conscious of their 
history and preserve the memory of the determined struggle which 
they waged for independence on their own land. 

The community of New Pascua came in.to existence as a result 
of the initiative o'f Yaquis. It was a group of determined Yaquis 
of Old Pascua in the early 1960's who had a dream of a nev 
community outside the slum area which had engulfed the Old 
Pascua area. Seeking a way to impro~e their houses they 
persuaded the United States Congress to grant them land as a 
non-profit cooperation--the Pascua Yaqui Association--in 1964. 
From that time forward the community of Nev Pascua has been a 
place of progressive ideas and new kinds of organization among 
Yaquis. An active Board of Directors has ~timulated private 
enterprise in building construction and JDacy other ~a, The 
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present attempt to obtain recognition as Indians is part of this 
active initiative for develo'Ping thei.r community. It is part of 
the effort which Congress effectively stimulated by granting 
the land to the new Yaqui association. The objectives stated so 
clearly in the wording of the Congressional Act of 1964 are being 
vigorously pursued by Yaquis of Nev Pascua in tb•dr present effort .• 

Sincerely, 

CZc~~~-<?1' ;;y ¥~--c 
Edward H. Spicer 
Professor 

EHS/baf 

cc: Congressman Morris K. Udall 

Pascua Yaqui Association 
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EXHIBIT J 

U.S. DEPARTMENT OF INTERIOR- BUREAU OF INDIAN AFFAIRS 

LEGAL REVIEW OF PROPOSAL 

CONSTrnm:ONAL AMENDMENTS 

TO TilE PASCUA YAQUI TRIBAL CONSTITUTION 

DECEMBER, 1991 
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United States Department of the Interior 

1:" u~:I'L\" IHYUI tn 

RURF:AIJ Of INDIAN AFFAIRS 
Washington . O.C. 20240 

Tribal Government services - TR DEC 3 1991 

Honorable Arcadio Gasteh.un 
01airman, Pascua Yaqui Tribal Council 
7474 South camino De oeste 
TUcson, Arizona 85745 

Dear 01airman Gastelt.un: 

We have =mpleted our legal and tedmical review of the proposed revised 
Constitution of the Pascua Yaqui Tribe sul:rnitted by the Phoenix Area Director 
by merncrandt.un of Octoi:JP...r 9, 1991. 'JlJe proposed constitution was aCCCll{lallied 
by Resclution No. CS-49-91 adopted by the Pascua Yaqui Tribal Council on 
August 22, 1991, requesting that the Secret;>r:,• of t-.Jle I11terior (Secretary) 
authoriZ•"- and =nduct an election to permit the qualified voters o~ the tribe 
to vote ,,n the adoption or rejection of the proposed document. 

We agree that the proposed changes to the constitution are substantive in 
nature, rather than silttlly amP.rdatory, and constitute a 1·evision to the 
tribe's =nstitution requiring sul:rnission to the Central Office for ac.tion. 
(See Memorandun: of August 19, 1986, from Deputy to the Assistant Secretary -
Indian P.ffairs (Tribal services) to M.Jsk~Jgee Area Director re "clarification 
of Dist.inctions between Alnerrlments and Constitutional Revisions" and 
"Developirg and Reviewing Tribal Consti tutions ard l\rnerrl!rents: l\ H<urlbook for 
BIA Personnel; u.s. Department of the Interior, June 1987 . ") Consequently, 
the document must be presented to the voters in the form of a revised 
=nstitution rather than in the form of amendments. As a result of our 
review, we offer the following comments and recommendations to make the 
proposed document legally and technically sufficie.'lt, that is, not ccr.trary 
to applicalJle law. 

We note th"!t the tribe propc5(;'s to make several significant revisions to its 
=nstitution, among others, 111 the belief that by revising its constitution 
it can designate itself a historic tribe with all the sovereign attributes 
usually associated with such status. Apparently, the tribe believes that by 
revising the preamble ard the powers article and inserting words like "being 
a sovereign nation" and "in addition to its inherent sovereign powers" it 
will in effect become a historic, sovereign tribe. such is not the case . 

This is significant since the origin of the Pascua Yaqui Tribe is somewhat 
different from t!1at of a historic tribe. The term "tribe" as used in Federal 
Indian affairs generally refers to a community of people who have continued 
as a body politic without interruption since time immemorial and retain 
p.-...rers of i P.herent sovereignty. When such a tribe is organized under the 
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Indian Reorganization l\ct (IRA), its goveminq authority is derived fraa 
acknowledgment of the fact that as a single identifiable group, they have 
historically governed th<m;elves. By adoptinq an approve:~ IRA constitution, 
the historic tribe enters into a governnent-~t relationship with 
thE' united states lotlereby the Federal GoVernment agrees to acknowledge that 
the tribe possesses i.merent powers of self-governnent as modified by 
applicable law. 

Before organizirg into a sinqle entity under the IRA constitution adopted and 
awrovect in 1988, the Assistant Secretary - Indian Affairs in his letters of 
January 23, 1983, and October 15, 1987, found that the Pascua Yaqui Tribe was 
a OOOIIUI'Iity of adult Indians and did not possess all of the same attril:utes 
of sovereignty as a historic tribe. 'Ihe ccnstitution of the Pascua Yaqui 
Tribe as awrovect by the Assistant Secretary - Indian Affairs in 1988 is 
consistent with this interpretation. 

'Ihe Department of the Interior's (Departrnc."'!t) pc:::iticn en historic tribes 
versus adult Indian camunities represents a long-standirg interpretation of 
the law and historical factual differences between groups of Indians and the 
policies of the Department. Since passage of the Indian Reorganization .Act of 
June 18, 1934 (48 .stat. 984), the Department has held that adult Indian 
ccmnunities may not possess all of the same attrib..ttes of sovereignty as a 
historic tribe . See Solicitor's Opinion, April 15, 1936, 1 9?. Sol. on 
Indian Affairs 618 (U.S.D.I. 1979) (note: the same opinion awears b..tt with 
a different headinq and bearing a date of April 15, 1938, at 1 9?. Sol. on 
Indian Affairs 813}. A historic tribe has ~~isted since time immemorial. 
Its powers derive fran its W'leXtinguished, inherent sovereignty. SUch a tribe 
has the full range of goverranental powers except where it has been rerovcd by 
Federal law in favor of either the united states or the state in whidl the 
tribe is located. By contrast, a COIIIT1UI1ity of adult Indians is COip)Sed 
silrply of Indian people who reside together on trust land. A carmmity of 
adult Indians may · have a certain status which entitles it to certain 
privileges and immunities. See United States v. John, 437 U.S. 634 (1978}. 
However, that status is derived as a necessary scheme to benefit Indians, not 
fran sane historical inherent sovereignty. 

'Ihe authority of a carmmity of Indians residing on the same reservation 
has been held generally not to include the power to condemn land of n-embers 
of the community, the regulation of inhP.rit;.'lCP- of property of c:crmunity 
members, the levying of taxes upon C011111Uility member or others, and the 
egulation of law and order. It is within the c:crmunity•s authority to levy 
assessrrents upon its menb!rs of the use of c:ontrunity property and privileges 
as these assessments would be incidental to the ownership of the property . A 
ccmnunity may also levy assessments on non-meni:lers CXlllling or doing b..tsiness 
on camunity lands . However, such assessments would be levied in its 
exercise of the camunity's power as a land owner not sane historical, 
inherent power to tax. 
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On .December lJ, 1934, by mE!Irorandum M-27810 the Solicitor advised the 
Secretary that Section 16 of the Indian Reorganization 1\ct contenplated bolo 
distinct and alternative types of tribal organizations. 'Ihese W"ere explained 
and defined by the Solicitor as follows: 

In the first place, it authorizes the members of a tribe (or of a 
group of tribes located upon the saJre reservation) to organize as 
a tribe without regard to any requirements of residence . In the 
second place, this section authorizes the residents of a sirqle 
reservation (who may be considered a tribe for purposes of this 
act) under Section 16 to organize without regard to past tribal 
affiliation. 

'!he Solicitor explained further that when Indians organized under Section 16 
as members of a tribe or tribes their constitution and bylaws ~JUSt be 
ratified by a majority vote of the adult members, whether residents or 
nonresidents of the reservation. On the other hand, if the Indians were 
organized as residents of a single reservation, ratification of their 
constitution and bylaws could be accomplished only by a majority vote of the 
adult Indians residing on such reservation. 

'!he Solicitor's views were embod i ed in 1\rrended Rules and Regulations for the 
Holding of Elections under the Indian Reorganization 1\ct on october 18, 1935. 
See 55 I.D. 355. '!he Department's interpretation of Section 16 as providing 
for two types of tribal organizations with different voting rights for 
nonresidents 1s currently codified in Title 25 of the Code of Federal 
Regulations, Part 81. 

While we understand there is a belief that Pascua Yaqui is a historic tribe, 
the Assistant Secretary Indian 1\ffairs did not feel this belief was 
supported by the available historical ev idence. Designa tion of Pascua Yaqui 
as a his t oric tribe is inconsis tent with prior reports made on the tribe in 
s. Rep. No . 95-7 19, 95th Cong . , 2d Sess. 1762 (1978); S . Rep. No. 1530, 88th 
Cong ., 2d Sess. 2 (1964); ll.R. Rep . No . 1805, 88th Cong., 2d Sess . 2 (1964); 
ll.R . Rep. No. 95-1021 , 95th Cong . 2d Sess. 2 (1978 ), when i t was seeking 
Federal recognition. 

I n his Highlights of Yaqui His tory , El:lward H. Spicer, who testified at 
he.arings on the Pascua Yaqui recognition bill wrote: 

"Despite all-out efforts by the Diaz government of Mexi= to 
dominate their communi ties before 1910, Yaquis fought for self­
determination in their own country. '!hey outlas ted the landlord 
government of MeXico and made their cause an important therre of 
the 1910 Revolution. In the United States, where many Ya~is 
sought political refuge during the long years of perse<..""Ution in 
Mexico, they have made it clear t o churches and othe r agencie.;; that 
they will continue to guide the ir religious and community life in 
their own 1-1ay There are bet Heen 25 , ooo and 30, 000 Yaquis 
today ; 20,000 living i n Sonor a and 5 ,000 to 6,000 in Arizona and 
California their status is simply that of i.Jnmigrants from 
Mexi= or citizens by v irtue of bi rth in the United States . 
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By the mid-1890's more Yaquis began to settle near Nogales and 
alorq the Santa 0:\lz River northward. 'lhese were individuals lobo 
came as refUCJI!eS fraa the Sonora settlements. 'Dley were being 
attacked by MeXican troops as a result of their resistan:le to the 
appropriation of their lard by the large lan:lcwners lotlo ccntrolled 
the state of Sonora. lt.lrdreds of Yaquis came across the Inter­
national Bourdary during the decade frao 1S~6 t.:> 1907. The \)lited 
States gave ~ sanctuary as political refuqees, a status loot\ich 
was officially confi.nned by the \)lited states OepartJnent of state 
years later in 1931. By that time, 2,000 or DDre Yaquis had cane 
to the United states and established permanent settlements not only 
in Nogales and '1\Jmacaoori, rut also DDre widely in the state aroun:l 
'1\lcson and Scottsdale. In 1917-18, new persecutions broke out 
under t.he revolutionary qoverTVI'el'lt of General Alvaro Ol:reqon. 
Hun:lreds DDre Yaquis crossed the I::Jord<o..r and ~ given tbe 
pfficially ~zed status of oolitical refugees." (erp,asis 
added) 

'This led the Oepartlnent to believe th..'\t the Pascua Yaqui did not enter the 
country as a historic tribal unit. (See also hearirqs before the senate 
Select a:mnittee on Indian Affairs on s. 1633, dated Septerber 27, 1977, and 
!louse Report No. 1530, dated 'septer.t,er 8, 1964, on H. R. 6233 and S. 3015). 
While Dr. Spicer testified in support of the bill to recognize the Pascua 
Yaquis and indicated that individual Yaquis had cane inm the Uniad States 
earlier, he did not discuss tribal II'II:M!!Ient or i.&mtigration. 

In a September 18, 1978, letter to Cecil An:lrus, then Secretary of the 
Interior, former President J'imny Carter upon signing s. 1633, "Extension of 
Federal Benefits to ·Pascua Yaqui Indians in Ari '!OM", WIVte that he was 
disturbed with the precedent the bill may establish. 

In addition, President Carter stated: 

"As your department beqins its process of reviewing petitions fran 
Indian groups seekinq Federal recognition, I expect that high 
standards will be applied to their evaluation. My approval of 
Federal recognition to the Pascua Yaqui does not signal or iJit>ly 
any relaxation in the strict application of the Department's 
recently pra!Ulgated regulations on Indian tribal recognition. 
Each petition should be reviewed bearim in mind that federal 
~itioo !rims with it a perpetual relatioosbiD of one aroop of 
citizens. ard their ~ts. to our govemnent. Fec!eral 
recognition and the ...,..ial ' ber!efits that ilSXX!!J?a!lY it should be 
granted oolv wf!en an Indian group clearly meets the criteria tor 
recognitioo." (B!plasis underscored.) 
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While the Pascua Yaqui were finally successful in obtaining Federal recogni­
tion, the Act did not or:trNeY historic status with inherent sovereign pa.~&S. 
Moreover, the tribe has on several occasions sought support to amend the Act 
of September 18, 1978, to legislatively designate the Pascua Yaqui Tribe as 
a historic tribe. To date, those efforts have been unSuccessful. 'lhe tribe 
cannot as a matter of law 1:nilaterally amend its constitution and declare 
itself a historic tribe. Since the historical recxmi .does not SURJOrt the 
tribe's contention, we cannot agree to such a change. Consequently, we would 
find any efforts to am...nd the Constitutic~ of t.'le Pa=:a Yaqui Tribe to 
include assertions of inherent sovereign status with attendant powers as 
contrary to applicable law and, if adopted, would disapprove the same. 

'lhe tribe proposes to amend Article II - Jurisdiction by inserting the word 
"exterior" to delineate the outer boundaries of the reservation and by 
deleting the phrase "provided the state, county, city or other political 
sulxlivision where such land is located has retroceded to the united States 
Federal Government all civil and criminal jurisdiction. " We have no 
objection to these changes since civil and criminal jurisdiction over the 
Pascua Yaqui Reservation was retroceded to the United States on AUgUst 27, 
1985. 

Article III - Membership. We have no objection to the inclusion of the 
~Nerds "all of" in section 1 although we believe it serves no useful purpose. 
However, we do object to the proposed revised language in section 1(a). As 
proposed, the inclusion in subsection (a) of the language "and all descen­
dants of all eligible persons" would in effect reopen the base roll, would 
provide an open-:ended eligibility, and would expan::l membership to include all 
descerrlants a:: the persons listed on the base roll. FUrthermore, inclusion 
of descendants on the base roll is clearly contrary to Congressional intent. 
'Jl>e Act of September 18, 1978, limited membership to direct lineal 
descendants of persons named on the base rnl1. Wl'li le technkal corrections 
might need to be made to the information shown for individuals on the base 
roll, no additional names may be added to the base roll. 'lhe tribe's 
proposed language in subsection (a) is contrary to applicable Fede:.:al law 
and- if adopted we would disapprove the constitution or any amendment that 
contained such language or intent. Any departure fran the limitations 
imposed by the Act could jeopardize the tribe's right to Federal recognition 
and the rights of its members to Federal benefits and services. ACXX>rdingly, 
we reconrnend you contii'Ale with the language as it 1\CM appears in the tribe's 
existing constitution. That language was developed specifi~~lly to comply 
with the law. 

We note t.'lat the tribe also proposes to delete the requirement 'of Secretarial 
approval of such corrections, additions or deletions to the base roll as well 
as Secretarial approval of membership ordinances governing future membership 
and loos of membership in section 2. 'll>is would also be contrary to 
applicable law and if adopted we would disapprove the constitution or any 
amendment that eliminated Secretarial approval. Congress required that the 
base membership roll be approved by the Secretary and any changes thereto 
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woulq require his consent. Moreover, as a created tribe, the Pascua Yaqui 
Tribe does not have the authority to alter its rrembership provisions without 
the consent of the Secretary and we could not agree to the elimination of 
Secret.arial approval as proposed in sutsection (a) or section 2. Enroll.Jnent 
ordinances are subject to Secretarial approval because loss of membership and 
adoptions into rrembership involve the trust estate and cOuld expand rrembership 
beyond those persons who the Secretary on behalf of the United States has 
recognized as the tribal rrembership. l.Dss of membership or disenroll.Jnent 
involves loss of a substantial Federal right to participate in Federal 
benefits. Because a tribal entity may sutstantially affect its makeup through 
the adoption process or may retaliate against rrembers with opposing viewpoints 
through the termination of rrembership, the Secretary truSt exercise his 
responsibility to approve such an ordinance since the use of Federal dollars 
for contracts and grants for tribal governrrent purposes are involved. FUrther, 
if Secretarial approval of tribal rolls is eliminated, the Secretary is not 
bound to accept as Indians those persons ....r.~=-= r.<:.:::2S ap;::r~ on the roll. As 
previously indicated, the Pascua Yaqui Tribe is not a historic Indian tribe 
with inherent sovereign powers. Rather, it is a created tribe whose powers 
have been delegated to it, and, thus, does not have the inherent right or 
authority to alter its rrembership al::sent the consent of the Secretary. In the 
cas e of the Pascua Yaqui, the adoption of rrembers into the tribe is beyond the 
scope and authority of what the Act of September 18, 1978, permit:;. 'Ille Pascua 
Yaqui Tribe has no authority to adopt IOC11lbers into the tribe. loJe , therefore, 
recommend that section 2 remain as i.t now appears in the tribe's existing 
constitution. Otherwise, if adopted, we would disapprove as contrary to 
Federal law. 

'!he tribe proposes to revise subsection (b) by deleting the wor ds "children 
born to" and replacing it with "descendants of" and by lowering the blood 
quantum from one~arter to one-eight degree Pascua Yaqui blood. w,~ have 
no objection to the substitution of "descendants of" for "children born to. 11 

However , the qualifying words "direct lineal" must be inserted before 
"descerdants. 11 1his limitation is contained in the Act and its inclusion 
will assure that the tribe's Federal recognition is not jeopardized by the 
admission of ineligible persons. 

We do object to the lowering of the bl~)d quantum from one-fourth to one-eight 
degree for the same reasons discussed above, tl'l'lt i.'<, as a cr::!ated tribe, the 
Pas cua Yaqui clo not have the authority to alter their ·members hip provisions 
without the consent of the Secretary. We recommend the blood quantum remain at 
one-fourth degree as it noti appears in the tribe's existing constitution. 'Ille 
1978 Act adopted by incorporation the one-quarter blood quantum requirement in 
Article VII of the Articles of Incorporation ofthe Pascua Yaqui Association 
tor e ligibility on the base roll. We do not believe the lowering of the blood 
quantum is consistent with the intent of the 1978 Act. Otherwis e , if adopted, 
we would disapprove as contrary to Federal law. 

Art i cle V Legislati ve Branch. 1he tribe proposes to revis e section 2 to 
provide that the chairman and vice chairman are part of the tribal council ane 
will be elected at large rather than from within the council. we have n< 
objection to this proposal. 
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section J is being revised in its entirety to pruvide for primary ard general 
elections. While 10e have no objection to the concept, we believe sane of the 
lan:JUage is unclear. In SUbsection (a), we reocmnend that the first sentence 
be changed for clarify to read: '"'llere shall be a primary election for 
chairman ard vice-chairman on the last Monday in April of every fourth 
year." 

SU!:section (b) provides for a sixty day notice designating the officers for 
which candidates are to be nominated at the primary election. Since there 
are only two officers, 10e believe the awrcpriate larguage is "office" or 
"position." F\lrther, the p.rrpose of a primary election is to reduce the 
number of candidates down to two. Naninations of candidates running in the 
primary should be selected well in advance of the primary election itself. 
It is not clear whether nc:rninations are rrade by the general membership at a 
public meeting or whether candidates file for office. section J needs to be 
clarified a=rdingly. We recommend the foll~ing alternatives: 

section Any qualified member of the Pascua Yaqui Tribe who 
desires that his/her name be placed on the ballot as a candidate 
for the office of chairman, vice-chairrran or council member in the 
primary election shall file with the tribal secretary a statement 
of intention showing said name and the office for which he/she 
desires to becane a candidate. SUch statement shall be filed not 
less than thirty (JO} days preceding the primary election. 

OR 

Section Nominations. At least thirty (JO} days before the 
primary election is to be held, cardidates for the office of 
chairn"''n ard vice chairrran shall be r.uonir.a::Ced at a general 
community meeting called for that purpose. 

Also, we would point out that any additional requirements provided for in an 
ordinance can only be procedural in nature. An ordinance can not iltqJose 
sul::stantive requirements above those =ntained in the =nstitution. Rather 
than say the chairman and council members have the power to enact ordinances, 
it \ro\.lld 1:-e more appropriate to say the tribal =uncil since the legislative 
powers of the trite rest with the tribal council. 

While Section 5 is entitled "staggered terms" the =ntent of t-.he section does 
not establish a staggered term for the chairrran ard vice chai..rnan. Is it the 
tribe's intent that these two officers serve standard four year terms? Since 
the terms established by Section 5 are not true staggered terms rut are set 
terms, perhaps a more descriptive title would be "terms of office." 
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Section 5(b) lilcewise does not establish a staggered term of office. '*tile 
Section 5(b) OJU.ld be read to blply thal the .intent is to establish a 
staggered term, it appears that apprq>riate l.an:Juaqe is missing. Is it the 
tribe's intent that thereafter they serve foor years? If so, it shoo.ld be so 
specified. Generally, in establishirq staggered terms of office, a specified 
number of persons receiving the highest number of \I'Otes serve for the largest 
terms while those receiving the next highest nmtJer of votes serve for the 
lesser terms. 'lllereafter, they each serve the same 1~ of term, it just 
occurs at a different time. If you would c::J:XWeY to us the tribe's intent and 
how often they want to hold elections, we will be glad to suggest awrq~riate 
language. 

Section 5(c), we believe the tribe inadvertently ani.tted a sentenoe. We 
recam>end the following sentenoe be added: "'!hereafter, they shall be 
elected every foor (4) years. 

Section 5(g) contenplates that if there are insufficient candidates in the 
1992 election to fill the vacant seats a special election will be held. 
However, it makes no further provision should there also be insufficient 
candidates for the special election. We would recam>end that should that 
hawen provision be made for the tribal CXJUnCil to appoint to fill the 
vacancy(s). SUggest language could read: "in the event there still renainS· 
insufficient candidates to fill the existing vacancies, the tribal CXJUnCil 
shall fill the vacancies by appointJrent." 

F\lrther, the tribe only oontenplates this insufficiency could oocur in the 
June 1992 election. Since the tribe is =noerned aboot this insufficiency, 
we believ~ it could oocur at other elections as well. We would recatmenc1 
that the words "the June 1992" be deleted and replaced by "tribal 
elections." We also reoc:mrerd the second paragraph of subsection (g) be 
deleted for the reasons discussed and because it can be interpreted to mean 
that the entire Section 5 becomes invalid after the initial election. We do 
not believe that is the intent. 'Ihe constitutional provisions for general 
elections sh<xlld be specifi- cally set out in the constitution and renain in 
effect until amended at sane future date. 

'Ihe tribe proposes to revise Section 7 that would not preclude OJI.ITCil 
members from serving on such other boards and contnissions that the tribal 
council deems appropriate. While we have no major objection to this 
provision, we believe there would be occasions when this might not be 
appropriate. We would suggest this be =vered in an ordinance. We would 
suggest the following larquage be added to section 7 as drafted: '"nle tribal 
council may adopt ordinances prohibitirq or regulating the right of any 
tribal cooncil merrter to hold office as an enployee of a b.lsiness or other 
enterprise owned by the Pascua Yaqui Tribe." 

In addirq new sections to Article v, the remaining sections need to be 
renumbered accordingly. 
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Article VI - Powers of the Tribal Council. The tribe proposes to revise 
Section 1 by adding lan;JU.age that the tribal council possesses inherent 
sovereign powers arrl by deleting reference to the fact that the tribe's 
powers are limited by Federal law. The tribal axmcil has no inherent 
sovereign powers. SUch powers, where they exist, generally rest with the 
tribe. We have already advised you that the Pascua Yaqui Tribe does not 
possess inherent sovereign powers, that we cannot agree to such a change, arrl 
would find such assertions of inherent sovereign status with attendant powers 
as contrary to applicable law arrl, if adopted, would disapprove same. We 
strongly recomnend the lan;JU.age not be included. 

We also strongly recomnend against the deletion of the language which 
dictates that the tribe's powers are limited by Federal law. Notwithstanding 
the tribe's status as a carm.mity of adult Indians, the fact remains that all 
Federally recognized Indian tribes are subject to Federal law. SUch recogni­
tion conveys not only the imnunities rut the responsibilities as well. The 
absence of such limiting language from the constitution inplies that the 
tribe is not subject to Federal law and we believe the al::sence of such 
language is misleading and could subject the tribe to serious jeopardy in the 
future. New members to the tribal council 1!'-'l}' :1Ct !::e fa.'lliliar with the law 
and m3Y take actions that could inparil the tribe for years to cane. As a 
m3tter of historical record, we would strongly advise the tribe to retain 
such language. 

The tribe proposes to revise Section 1(f) by adding the power to tax provided 
that no tax will be ilTposed on real property assigned to enrolled tribal 
members. Again, the power to tax is an inherent power and the Pascua Yaqui 
Tribe does not possess the power to tax. our p05ition has not changed from 
that articulated by the Deputy Assistant Secretary - Indian Affairs 
(Operations) in his letter of January 27, 1983, and by the Assistant 
Secretary - Indian Affairs in his letter of October 15, 1987. That is: 

The Pascua Yaqui Tribe, as a created tribe, does not possess the 
same attri.b.ltes of sovereignty as a historic tribe. It has long 
been held by the Department that a group of Indians which is 
organized on the basis of residents on a reservation and which is 
not a historic tribe may not have all the pa.rers enumerated in the 
Solicitor's Opinion M-27781 on the Powers of Indian Tribes dated 
October 25, 19J4. The group my not have such of those powers as 
rest upon the sovereign capacity of the tribe rut my have those 
powers which are incidental to its ownership of property and to 
its carrying on of l:usiness and those which may be delegated to it 
by the Secretary of the Interior. Those powers not within the 
inherent powers of non-historic tribes include the power to condemn 
land of its members, the regulation of inheritance of property of 
tribal rrembers, levying of taxes upon tribal members, and the 
regulation of law and order. It is within the Pascua Yaqui Tribe's 
scope of authority to levy asses511'ellts upon its members for the use 
of community property and privileges as these assessments would be 
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incidental to the ownership of tribal property. Taxaticn of 
Jl'elltlers is not peraissible. 'l1le Solicitor's Opinicns of ApE'il 9, 
1936 and April 15, 1938, en the powers of Indian~ organized 
un1er the Indian ~izaticn l\ct of 1934 ·but not historic tribes 
indicate that the power over law and order matters for groups lotti.ch 
are not historical tribes is justified cnly as a delegaticn of 
power fran the Secretary of the Interior. However, the Act of 
SeptentJer 18, 1978, c::cnveys to the state of Arizona the authority 
to exercise criminal and civil jurisdicticn aver reservation lands 
thereby pre-eutrt:ive any desires of the Secretary. 'lhis does not 
preclude the tribe fran establishirq a tribal police department for 
purposes of enforcirq tribal law ~ tribal members. If the 
tribe chooses to do so, the tribe will have to pay for it as the 
9.lreau carvlOt provide funds to enforce State law. cross deputiza­
tion will be a matter of tribal and state qavernnent determination. 

Again, we find the tribe's assertion that it has the authority to tax mi.s­
leadirq and contrary to applicable law. 

'l1le tribe prcp:lSes to revise Section l(m) dealirq with exclusicn fran the 
reservation 1:1f deletirq the exception that it does not apply to Federal and 
state officials. We recamend the tribe not charge this subsection. 1\s a 
practi cal matter, the tribe cannot exclude Federal officials in the perfor­
mance of their duties from a Federal resexvation. While we wculd not find 
the elimination of this provision contrary to applicable law, it wculd be 
misleadirq. 

'Ihe tribe proposes to revise Section l(o) by substitutirq the words "law 
enforcement agencies" for the word.c; "tribal police agency." While we do not 
f ully understand the distinctions between the present and proposed language, 
we have no serious objections pendirq clarification of the tribe's intent 
provided you understand that as a created tribe, the Pascua Yaqui Tribe does 
not possess the inherent sovereign power to regulate law and order. 'lhe 
addition of the revised wordirq is mi.sleadirq and could be construed to infer 
that the tribe has the authority to regulate law and order. However, as 
previously indicated, the only law and order authority the tribe has is that 
delegated to it 1:1f the Secretary. Such delegation is demonstrated by the 
Secretary's acx:eptance of civil and criminal jurisdiction over the Pascua 
Yaqui Reservation on August 27, 1985, and the Law Enforcement Agreement 
between the tribe and the Bureau of Indian Affairs (BIA) dated July 18, 1991. 
Such acceptance of the retrocession and acquiescence to the provisions 
contained in Section 1(o) of the Pascua Yaqui Constitution was construed as 
a delegation of power fran the Secretary over law and ordP.r matters to the 
Pascua Yaqui Tribe. 'Illus, the Secretary of the Interior has delegated to the 
tribe some law and order authority. We note that 1Hhile Congress has recently 
enacted legi slation authorizirq tribes to exerci se criminal jurisdiction aver 
non-JnE!!Nler Indians, neither a tribe nor a c:amunity of adult Indians residirq 
on the reservation has criminal jurisdiction over non-Indians. See Oliphant 
v. SUquamish Indian Tribe, 435 u . s. 191 (1978). 
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The. tribe proposes to revise section l(t) to give the tribe authority to 
regulate danestic relations, probate and devise and personal and real 
property. Again, these are pc:l!NerS of a historic tribe with inherent 
sovereign powers and as a created tribe, the Pascua Yaqui Tribe does not 
pcssess the pc:l!NerS. consequently, we would find this provision contrary to 
applicable law and would not approve a dOCI.Dllent =ntaining such language. 

In Article VII - The Executive Branch, Sections 1, 3 and 5, the tribe 
proposes to eliminate the pcsition of the treasurer. Since we understand the 
tribe has a Department of Finance, we have no objection to this deletion. 

The tribe proposes to revise Section 2 by ir.::lW.ir;g referer.ce to Sections 4 
and 5. We have no objection. 

The tribe proposes to revise Section 4 by eliminating the requirement of a 
two-thirds majority vote and substituting a majority vote of the tribal 
council "members present and voting. It further proposes to add language 
that upon the death, resignation or removal of an appointed tribal officer, 
that pcsition shall autcmatically be declared vacant. We have no objection 
to this proposal rut would suggest the addition of the words "at a regular 
meeting of the tribal =uncil" after the words "members present and voting." 

The tribe proposes to further revise Section 5 by substituting "that person" 
for "he or she." We have no objection. 

Article VIII The Judiciary. The tribe propcses to revise section 4 to 
eliminate the requirement that two-thirds majority vote is necessary to 
approve the nomination of tribal judges. While section 4 also provides for a 
two-thirds majority vote of the tribal council for chief judge, we understand 
the tribe wishes to retain this requirement. We have no objection to the 
proposal. 

The tribe propcses to revise Section 5 by deleting the last sentence, which 
reads "such appellate review shall not ilrlllde trial cle novo in any civil 
matter rut trial de novo shall be provided in any criminal matter upon the 
request of any defendant." We have no objection provided the tribe has a 
court of record since appeals in civil matters will be considered by using 
the tape and transcript of the trial. 

The tribe proposes to revise Section 6 by substituting non-general language 
for his or her and by substituting a majority vote in place of a two-thirds 
majority vote. We have no objection to these changes. However, the word 
"persons" should be changed to "person's" and the word "judges" to "judge's." 

The tribe proposes to amend Section 7 to provide that the chief judge must 
be a "native American of a recognized Indian tribe as provided for in the 
Indian Reorganization Act of June 18, 1934, as amended; and be given Yaqui 
preference." We assurre you have reference to the definition of tribe in 
Section 19 of the IRA which reads "The tenn tribe wherever used in this Act 
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shall be construed to refer to any Irdian tribe, organized band, pueblo, cr 
the Irdians residinq on one reservation." We note that all Irdian tru­
reoognized by the Secretary as eligible to receive servicas traa the OUted 
states Bureau ot Irdian Affairs, and llohidl list appears in the Fedl!ral 
Register, may not have a reservation and would not be includad within that 
definition thereby di.JIIinishinq the pool of eliqible cardidat.. FUrther, we 
Wlderst!ind the intent ot "Yaqui preference" is to give qualified Pascua 
Yaquis the ~ty ot beinq selected first far the position. For 
clarity, we suggest Section 7 be modified to read: 

Section 7. 'lbe Chiet .Juc11;re of the Pascua Yaqui Tribal OJurt shall 
be a member of a Federally recognized Irdian tribe; Provided, 'lbllt 
preference shall be qiven to enrolle:J -*'ers of the Pascua Y.,U. 
Tribe. 

'l1le ·tribe prqxx;es to add a new Section 8 lvhidl is ClClRPl'3ed pt"'J~Brily of the 
qualifications previously contained in Section 7. Proposed Section 8 woold 
require five (5) years or mcperienoe as a tribal court judge cr a qracblte of 
an a=redited law school and would give first pr-eference to Pascua Yaquis. 
For purposes of clarity, - recuiiDeui Section 8 be modifie:J to read: 

Section 8. 'l1le Chief .Judge of the Pasc:ua Yaqui Tribal Court ard any 
other judge shall have had (1) at least five (5) years experience as a 
tribal oourt j'.Jdge, or (2) be a graduate of an accredited law school and 
have had at least one (1) years of experience as either a tribal court 
advocate or tribal judge. Any member of a Fedeiaiiy ·t-eccgnize:J Irdian 
tribe shall be qualified to serve as a tribal court judge, Pro'lided, 
'lhat preference shall be given to an enrolle:J member of the Pasrua 
Yacp..ti Tribe. 

Article IX - Tribal Elections. 'lbe tribe prcpcses to revise Section 1 by 
elim.inatinq the timefrmne within llohidl to adopt an election ordinance. We 
have no objection provided that an election ordinance is already in place. 
F\lrther, in Sections 1 and 2 the tribe proposes to substitute the voter 
registration requirement for sillple eligibility. We are salll!llohat JIYStified 
at this change since Section 1 already provides for proof of voting 
eligibility and voter eligibility is defined in Section 2 as an enrolled 
member 18 years of age. An ordinance cannot inplse higher stan:Jards than 
that provided in the constitution. We belie-.e it is 1.11'1Wise to eliJiinate the 
requirement for voter registration. Voter eligibility provides the bUis for 
determining lotletller a petition is valid. In its absence it also ~ a 
hiqher peroentaqe of voter participation. We wwld stron;Jly ~d the 
tribe not eliminate voter registration for tribal elections. 

Article X - Rmoval, Recall and Resignation frm Office. 'llle tribe Pl'cpo&es 
to revise Section 1 by usinq ~der identifying language; by deletinq the 
seoord sentence lotlidl provides that the two-thirds vote required by this 
section does not abddi;Je the ccuncil' s riqht to select a different chairman 
or vioe-chairman as provided in .Article V. We assume that this sentence is 
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being removed because with the election of the chairman and vioe-chainan at 
large it is no 1~ the tribe's intent to select a different chairman and 
vice-dlainnan as previously provided in Section 3 of Article V and not 
because of the boo-thirds lllljority vote requirement. We understand that the 
tribe wishes to retain the boo-thirds majority vote requirement far I'eiiDVal. 
If our understandi.rq is incorrect, the tribe would need to delete reference 
to "boo-thirds" for ocn!list:ency with the proposed changes elsewhere in the 
document. Also, we note that the sul:lstitution of the word "that persons" in 
the next to the last sentence for "his or her" should read "that person's." 
We have no objections to the proposed changes. 

Section 2 would be revised by elimi.nati.rq the requirement for registration; 
by inplsi.rq a thirty percent requirement . of the total l'lliiNJer of ballots cast 
in the last triml general election rather than thirty percent of the 
registered voters; and by increasing the tilnetrame within which to hold a 
special election to 45 days. Again, we believe voter registration is 
preferable and easier to detennine rut we have no serious objection to 
petition sufficiency. We do, however, believe the voter sufficiency language 
should be modified for clarity. We recxmrerd Section 2 read as follows: 

Section 2. 'llle eligible voters of the Pascua Yaqui Tribe shall 
have the right to recall any elected officer of the Pascua Yaqui 
Tribe by fili.rq a petition with the secretary of the tribe ~ 
designated tri.b31 official signed by a m.unber of voters equal to at 
least thirty percent (30\) Of the Voters casting ballots in the 
last tribal general election. Upon receipt of a valid petition, it 
shall be the duty of the triml council to call a special election 
within forty-five (45) days. In the event that a .najority of those 
voti.rq in such election vote to recall the elected official, the 
office shall be inmediately declared vacant. 

'!he tribe proposes to amend Section 3 by elimi.nati.rq the autanatic declara­
tion requirement for. vacancies and substituti.rq the requirement that the 
tribal ocuncil declare the seats vacant and U>i<t the)' be filed in aocordance 
with Article XI . ~ile we have no objection to the proposed~. we 
recameni the tribe rnodify Section 3 by includi.rq that vacancies that occur 
through re.JOOVal or recall will also be the subje<.t of tribal ocuncil 
declaration. We~ section 3 be modified to read as follows: 

Section 3. In the event of the death, resignation, renpyal or 
recall of an elected official, the said seat in question shall be 
declared vacant by the tribal council and shall be filled as 
provided for in Article XI of the constitution. 
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Article XI - Vacancies. 'Ihe tribe proposes to amerrl Section 1 l:7j making the 
filling of vacancies applicable to the tribal secretary; l:7f eliminating 
reference to recall, and l:7f changing the tilnefran-e within which vacancies 
shall be filled fran 45 days to 90 days. While· we have no objection to the 
proposed changes, we do believe it is a mistake to eliminate recall and 
recx:rmerxl it be left in. It leaves a void because the filling of vacancies 
l:7f recall is not dealt with elseiNhere in the constitution. Section 1 shculd 
read: 

Section 1. All vacancies which occur on the Pascua Yaqui Tril:al 
Council, the office of chainnan, vice--d!ainnan, tribal secretary, 
or with the judiciary as a result of recall, renoval, death or 
resignation shall be filled within ninety (90) days in the manner 
provided in sections two (2) through five (5) of this article. 

'!he tribe proposes to amerrl Section 2 in its entirety l:7f clarifying the 
assllll{)tion to the chairmanship l:7f the vice-chainnan and by providing that the 
secretary will assuzre the office of the vice--d!ainnan in case of vacancies to 
those offices. It further provides that a successor will be chosen by tril:al 
council to fill the office vacated l:7f the secretary. We have no objection to 
the proposed change. -· 

'!he tribe proposes to amerrl Section 3 by sul:stituting the word "may" for 
"shall" thereby making it discretionary for the tribal council to fill a 
vacancy on the tribal council. While the tribe has inserted the word "a" to 
infer that there would only be one vacancy, as a practical matter that may 
not always be the case and cirClU!IStances could occur where the council loiOUld 
en<XJUnter quorum problems. We strongly reccmnend that the tribe retain the 
mandatory "shall" in filling vacancies. 

'!he tribe proposes to add a new Section 4 by separating out of Section 3 the 
requirement that if more than six months reJI'ain in an unexpired term, a 
special election will be held within 90 days (rather than 45) of the date of 
the vacancy. We have no objection to the proposed change other than to say 
the subsection "A" designation is not necessary or appropriate. 

Article XII - Initiative or Referendum. 'Ihe tribe proposes to amerrl Section 
2 of Article XII by eliminating the requirement that the sufficiency of a 
petition be based on the number of registered voters and by sul:stituting the 
requirement that the thirty percent be based on the total number of ballots 
cast in the last general tribal election and ~' substituting 45 days for the 
30 day tilnefran-e within which to call and conduct an election. Again, as 
discussed with reference to Article X, Section 2, for purposes of clarity, we 
reccmnend section 2 be modified as folla.NS : 

Section 2. Upon receipt l:7f the secretary of the tribe or the 
secretary's designee, of a petition signed by a number of voters 
equal to at least thirtY percent (30\l of the voters castjm 
ballots in the last tribal general election requesting an election 
on any initiative or referendum issue, the tribal council shall 
call and conduct an election within forty-five (45) days of the 
petition's receipt ~suant to the pr::~c:; set fcrth in the 
election onlinance. 
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Sect;ion 3 would eliminate the voter registration requirerrent and the thirty 
percent participation requirement in favor of a simple majority vote of the 
eligible voters of the tribe. Again, we would enc<:1Urage the tribe to retain 
voter registration but will not seriously object to its omis sion. 

Section YN - Duties of Executive Officers. While we generally have no 
objection to the proposed modification of Article YN, we believe it is a 
mistake to delegate authority orally to the vice-chairman or the secr-etary to 
sign doct.nrents. It has been our experience that written delegations are in 
the best interest of all concerned . When delegations are written and 
specific, no question exists concerning a valid delegation. 

'!he tribe proposes to revise Article YNI - Duties of Secretary and Treasurer 
by eliminating all references to the office of treasurer and the requirement 
that the Secretary of the Interior rray direct audits as appropriate. We have 
no objection to this proposal . However, such omission will not alter any 
requirement for audits of Federal programs that the Secretary may require. 

'!he tribe proposes to revise Article YNII - Oath of Office by deleting the 
requirement that tribal officials will support and defend the Constitution 
and Laws of the United Sl"..ates and by inserting a reference to Gcd . In view 
of the f act tha t the Unitr!d states granted political asylum, provided a land 
base, and Federal recognition with attendant monetary benefits to the Pascua 
Yaqui, we find it incongruous that the tribe not take an oath to suwort and 
defend the Consti t ution and laws of the United States. 

Article YNIII - Meetings and Votes. 1he Tribe proposes to revise Section 2 
to provi de that the special meetings may be called by the chairrran or the 
tribal council. We recon11T\E'.nd the word "shall" be sul::stituted for the word 
"Inay" to ll'Cke the calling of a m...>eting mandatory particularly if a majority 
of the tribal council requests one. Section 2 could read : 

Section 2. Special meetings of the tribal may be called by the 
chairrran for any reason. Special meeting'> of the trihal council 
shall also be called upon the written request of a majority of the 
triba l council. Vacant triba l c ouncil seats shall not be counted 
towards the establishment of a rrajority. . 

We note that the two-thirds rrajority vote requirement remains in Section 4. 
Since we understand the tribe wishes to retain this requirement in sane 
instances, it would not be an inconsistency if this is the case . 

lrticle XX - Amendments. The tribe proposes to revise this article by 
eliminating the requirement that thirty percent of those entitled to vote 
must vote in order for the election to be valid. It further reduces the 
petition requirement fran thirty percent to fifteen percent of the eligible 
rather than registered voters. '!he tribe's proposal to eliminate the thirty 
percent requirement in the first instance is contrary to applicable law and, 
if adopted, the Secretary would disapprove any document or amendment that 
contained such language. The Indian ReQrganization Act of 1934, as amended 
by the Act of June 15, 1935, provides: 
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'!hat in any election heretofore or hereafter held under the J\ct of 
June 18, 1934 (48 stat. 984), on the question of excluding a 
reservation from the application of the said Act or on the question 
of adopting a constitution and bvlaws or amend!rents thereto or on 
the question of ratifying ·a charter, the vote of a majority of 
those actually voting shall be necessary and sufficient to 
effectuate such exclusion, adoption, or ratification, as the case 
may be: Provided. however, '!hat in earh in..c,t:mce t-.he total vote 
cast shall not be less than 30 per centum of those entitled to 
vote. (E)rphasis supplied) 

While the tribe's desire to lower the percentage for the sufficiency of a 
petition to fifteen percent of ~~e eligible voters is not contrary to Federal 
law, we believe fifteen percent is much too low a figure and could subject 
the constitution to frequent and inappropriate amendment efforts. We 
strongly rec01111lel1d the tribe reconsider the lowering of this figure. 

The tribe proposes to delete in its entirety Article XXI - Savings Clause. 
We reconrrend the tribe reconsider this proposal. This provision saves all 
tribal legislation enacted under a previous constitution or interim govern­
ment from going out of existence to the extent that previous enactments are 
consistent with the new constitution and eliminates uncertainty about the 
validity of such d=uments. Since the tribe's proposed modifications 
constitute a constitutional revision, ;~e would recommend Article XXI be 
modified to read: 

Any resolution or ordinance adopted before the effective date of 
this constitution shall continue in effect· except to the extent 
that they are inconsistent with this constitution. 

The tribe proposes to ~mend Article XXIII - Adoption by substituting the word 
"eligible" for "registered" voters and by eliminating the thirty percent 
voter participation requirement. As we rreviously noted, the elimination of 
this requirement is contrary to applicable law and, if adopted, the Secretary 
would disapprove any document or amerdment that contained such language. 
Moreover, the Secretary's regulations found at Title 25 of the Code of 
Federal Regulations, Part 81, require registration by eligible tribal members 
if they wish to vote. Thus, the substitution of the word "eligible" for 
"registration" is technically incorrect. 

We note the tribe also proposes to alter Article XXv - Certificate of Results 
o f Election by eliminating the thirty percent voter participation require­
IO"..nt. As we have previously indicated, this is a requirement of Federal law 
and cannot be eliminated. The Secretary would find such elimination contrary 
to Federa l law and, if adopted, would not approve any d=ument of amendment 
that· contained such language . Moreover, it is not appropriate to make the 
Certificate of Results of Election and Approval numbered articles of the 
constitution. The BIA's longstanding original practice of having these 
unnumbered paragraphs attached once the voters have adopted the substance of 
the document will be adhered to should the proposed revised constitution be 
adopted. 
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'Ihis =ncludes our techni cal crnrrents. Please review ard =nsider them ard 
advise us a=rdingly. Should the tribe have any questions about our 
comments or reccmnended modifications, we will be glad to discuss them with 
you in order to resolve any differences prior to the election. Sla.tld the 
tribal =uncil agree with our reccmnendations, in a=rdance wi':h Part III of 
the Secretary's Revised Guidelines for the Review of Proposed Constitutions, 
Revisions ard Amendments dated March 4, 1988, please J!'ake a final written 
request acconpanied by a resolution and the Secretary will issue an 
authorization letter to the Superintendent, salt River Agency, to call ard 
=ncluct an election =nsistent with the Secretary's election requlations 
found in Title 25 of the Code of Federal Regulations, Part 81. 

Should the tribal =unci! decide not to adopt any or all of the BIA's 
modifications, the tribal =unci! should suJ::mit a final writtE'.n request 
acCCilTp3Ilied by an appropriate resolution t<>;~ether with a copy of the clocument 
upon which the Secretarial election shall be ;:.:;lled and u.n explanation as to 
why our mr.difications were not accepted. SUch sul:mission will ensure that 
all parties are agreed upon the dOCUJr.ent that is the subject of the 
Secretarial election. 'Ihe =uncil's final request for a Secretarial election 
should be made directly to the BIA's Washington Office, Div ision of Tribal 
Government Services, MIB-2612,· 1849 C Street, N.W. , Washington, D.C. 20240, 
to expedite action . 

Upon receipt of the tribal =uncil's final request for a Secretarial 
e l ection, the Director, Office of Tribal Services, will authorize the 
election wi thout delay. However, such authorization does not carry with it 
the presUIT\)tlon of Secretarial approval should the constitution be adopted. 
FUrther, if adopted, it will not be effective under Federal law until it is 
approved by the Secretary. Copies of the tribal council's final request 
should be furnished to the SUperintendent, salt River Agerv:::-;, and to the 
Phoenix Area Director . 

Sincerely, 

~tO.. /~ 

Acting Director, office of Tribal Services 
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r PASCUA YAQUI TRIBE of ARIZONA 

COUMCtl YIM.IEIIfS 

AN:NJIIO ~T£\.l ... 0 ... _ 

AUI<PifVOAPICIA 
v-o..;--
At"'ALU~!IIOH ,..,.,C.\Ifld:!J-•" 

.USf'OUTI'f:LU. 

CAAI.OS .IAIUEZ 

WAH\.ELA SANCHEZ 
A.M.A.. n .v.as. sR.. 

tE,..TO FVALENCIA 

February 21, 1992 

Ms . Carol A. Bacon 
Acting Director, Office ot Tribal Services 
United States Department of the Interior 
Bureau ot Indian Affairs 
Washington, D.C. 20240 

Dear Ms . Bacon, 

ESP£R.AHZ.A v. vALENZVELA Enclosed you will .lind the response to Your legal and 
technical review ol our proposed constitutions~ amendments. 
You will also find additional commentary on our view 
disputing the Bureaus view of our Tribes sovereign status. 
We are also including a revised constitution entitled 
.,FINAL DRAFT" that incorporates the neli changes we have 
accepted and the proposed changes that were rejected and 
consequently retained. 

Please be adVised that the Pascua Yaqui Tribe is 
_hereby requesting that your office cause the conduct of a 
secretarial election to amend the Pascua Yaqui Indian 
constitution in accordance with 25 C.F. R. Part 81 -~ 
Reorganization under a Federal Statute. t 

Resolution No. C2-19-92 is hereby attached requesting 
the Bureau to conduct a constitutional election to amend 
the Pascua Yaqui constitution. We trust that the 
secretarial election will be conducted as soon as possible. 

LAG/gmc 

Enclosures 

~-
WIS A. GONZALES 
EXECUTIVE ASSISTANT 
PASCUA YII(}UI TRIBE 

7474 S. Camino 0~ Oeste • Tucson. Arizona 85746 • Phone (602) 883·2838 • F/\X (G02) 883·7770 J 
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1 PASCUA YAQUI TRIBE ofARIZONA 

i 
' CCMJMC:Il llltllllllllltS 

AI'ICAOIO(LAST8.W ,..._ 
.II.HIUV:ON'CIA _....._ 
AUIAl£..-oN 

r.-..e........~~s_...,., 

,:tiiiH.UC:ICtell .. UtT'C 

.IJ!l'OUTJI(Ll.A 
CUlled JAM% 

UNC.I(U 3AH04a 
IUt.A..U.V.U, !R. 

"~'.VAlVICt4 

February ~9' 1992 

Ms. Carol A. Bacon 
Acting Director, Office of Tribal Services 
United States Department of the Interior 
Bureau of Indian Affairs 
Washington, D. c. 20240 

SIJBJEC"rt 

Ms. Bacon, 

B. I. A. LEGAL/T!CII!IICAL REVIEW PASCUA 
YAQIJI CONSTITIJTION. 

The following responds to the Department of Interior's 
legal and technical review of the Pascua Yaqui Tribe's 
proposed revised Constitution. The response follows the 
same order as the Bureaus review. The latest draft or the 
proposed constitution reflects agreement with some of the 
Bureau's comments and disagreement with others. 

On. page ~. the Bureau concludes that the proposed 
Constitution, being substantive in nature, must be 
presented to the Tribal voters in the form o! a ~ 
Constitution rather than in the form of amendments. Is it 
your view that the entire Constitution as proposed must be 
approved or may parts be approved and other part 
disapproved. In other words, if the voters disapprove one 
part of the revised Constitution does that mean that the 
whole proposed constitution fails? We feel that the 
constitution should b voted upon in parts and approved or 
disapproved separat~ly, please clarify. 

The Bureau makes the assumption that the Tribe 
believes that by revising \its Preamble and the Powers 
Article and by inserting words like "being a sovereign 
nation', it will in effect become an historic sovereign 
tribe rather than a created tribe. We disagree with this 
assumption. The Tr.i:be adopted this wording to correct 
previous misconceptions about the Tribe's historical status 
and to insert appropriate language reflective of the 
Tribe's occupation of Mexico and that part of the United 
States known as the Gadsen Purchase since time immemorial . 

The Tribe intends to employ an anthropoloqist familiar 
with the Yaquis who will testify with Tribal members in 
Conqress on the pending amendment to the Recoqnition Bill 
to establish the Tribe as an historical tribe . 
Furthermore, tha "historical versus created" distinction is 
one that does not enjoy universal favor even within the 
solicitor's office. 

L 7474 s. Camino De Oeste • Tucson. Arizona 85746 • Phone (602) 883·2838 · FAX (602) 883·n70 
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COMMENTARIES ON PASCUA YAQUI TRIBES 
HISTORICAL STATUS 

The quote attributed to Dr. Spicer on page J of the Secretary's 
legal review is taken entirely out of context. But even the quote 
attributed to Professor Spicer states that the Yaquis "made it 
clear to churches and other agencies that they will continue to 
guide their religious and community life in their own way ... " He 
then states that their "status is simply that of immigrants from 
Mexico or citizens by virtue of birth in the United States." This 
does not mean and cannot be interpreted to mean that the Yaqui are 
not a historical tribe. A tribe as well as an individual can be a 
political refugee. The important thing is that'the United states 
named them and identified them as "Yaqui Indians" who were also 
viewed as political refugees as confirmed by the United States 
Department of State in 1931. No one referred to them as "Mexican 
refugees" since it was the Mexican government in the exercise of 
genocide policies which forced the Yaqui Tribe into Arizona. on 
page 4 Professor Spicer observed that the Yaquis were again given 
sanctuary as political refugees between 1896 and 1907 and that they 
established "permanent settlements." They came across intact as 
communities rather than unrelated individuals without a common 
language, religion or tribal culture. The Bureau notes that Dr. 
Spicer did not discuss tribal movement or immigration in his 
testimony in support of the Yaqui Recognition Bill. The record 
does not indicate whether or not he was even asked that question. 
The Tribe will verify that the Tribe moved across the border in the 
form of tribal clans which have remained intact to this very day. 
These clans and customs would not have survived if only individual 
Yaquis had crossed the border, but surv.tved because the Tribe came 
across as villages, clans and as a tribal group. 

It is important to note that Yaqui Indians trveled into and settled 
in what is now Arizona, New Mexico, California, Nevada, Texas and 
Colorado since Pre-Columbian days. 

' The Pascua Yaqui Tribe successfully met the strict application of 
the Department of Interior's rerulations on Indian Tribal 
Recognition. support for that conclusion can be found in the quote 
from President Carter where he states that his "approval of Federal 
recognition to the Pascua Yaqui does not signal or imply any 
relaxation in the strict application of the Department's recently 
promulgated regulations on Indian Tribal Recognition." 

Furthermore, the Pascua Yaqui Tribe of Arizona has been listed by 
the Internal Revenue Service as a Tribe which enjoys tax exempt 
status under the Indian Tax Status Act and is a recipient and 
contracting Tribal Government with the Federal Government on 
various self-determination programs such as law enforcement, social 
services, judicial services and health, education and welfare 
programs. Recently, _the State of Arizona entered into a 
proclamation with the Pascua Yaqui Tribe recognizing the government 
to government relationship with the Tribe. 
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Ms. Carol A. Bacon 
Acting Director, Office of Tribal Services 
Page 2 

Although the Bureau quotes Edward H. Spicer to support it's 
conclusion that the Pascua Yaqui is not an historic tribe, we do 
not read the quotes from Professor Spicer's book with the same 
meaning as the Bureau . 1 

In conclusion, the Bureau states that as a matter of law the 
Tribe cannot unilaterally amend its Constitution and declare itself 
an historic tribe and that the his.torical record"' does not support 
the Tribe's contention. The Tribe intends to pursue recognition as 
a historical tribe and establish in the record before Congress its 
status. We will not delete the "inherent sovereign" or historical 
tribe language from the proposed Constitution but will proceed with 
an election leaving the language "as is". We are prepared to 
challenge the B.I.A.'s disapproval based with expert testimony and 
historical fact.' 

PAGE P'IVE, __ ARTICLE II 

The Bureau had no objection to inserting the word "exterior" 
and deleting the phrase "pertaining to retrocession to the United 
States of civil and criminal jurisdiction" and therefore that 
language is retained in the proposed constitution . 

ARTICLE III - MEMBERSHIP SECTION ONE 

We agree with the Secretary's observation that the words "all 
of" in Section One serves no useful purpose and have deleted the 
phrase . 

ARTICLE III, SUBSECTION (a) 

The Bureau objects to language in the proposed Constitution 
because it opines that it would reopeF the base roll to include all 
descendants of persons listed on the base roll. The Bureau again 
raises the "created" versus "historical Tribe" distinction as a 

·basis for concluding that the Tribe does not have the inherent 
' sovereign right to change its membership qualifications.' 

See our comments on this issue attached 
hereto. 

See comments attached. 

See comments attached. 
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Ms. carol A. Bacon 
Acting Director, Office of Tribal Services 
Page 3 

Aside !rom the "historical" versus "created tribe" argument, the 
Bureau objects to the phrase "and all descendants of all eligible 
persons." We agree that this would in tact increase the base 
membership of the Tribe. 

Although we do not concede this point, it could be argued that 
such a change could violate 25 u.s.c. Sec. 1300 t - 2 which limits 
the base roll to members o! the Pascua Yaqui Association who 
applied tor enrollment in the Tribe by September 18, 1979 and those 
persons of Yaqui blood (no blood quantum specified in the Act) who 
by September 18, 1980 applied for and were admitted to membership 
in the Association pursuant to Article VII ot the Articles of 
Incorporation of the Association. Article VII at the time this Act 
was passed, September 18, 1978, required one-half Yaqui blood but 
this was changed August 14, 1979 to one-quarter Yaqui blood . The 
Bureau contends that constitutes the base roll and that the base 
roll cannot be changed -without an Act of Congress. 

However, we point out that although 25 U.s.c. Sec. 1300 f-2 
(C) states "direct lineal descendants of persons on the base roll" 
the act does not specify the blood quantum that those direct lineal 
descendants must possess. Therefore, although the Bureau may be 
correct that the Tribe cannot change its base roll without an Act 
of Congress, we see no reason why the Tribe cannot change the blood 
quantum pursuant to 25 U.S.C. 1300 f-2 (c). Because that section 
did not identify blood quantum. 

The Bureau may be correct in, its objection to Article III, 
Section 1 (b) where the proposed constitution states descendants of 
members rather than direct lineal descendants. However, the Tribe 
will retain the language "descendant~ of members." The Tribe has 
an effective argument to justify a change in the blood quantum to 
one-eight and we disagree with the 1 Bureau's assumption that the 
descendants must also be the same blood quantum as set forth in 
Article VII of the Articles of Incorporation in force September 18, 
1978 when 25 u.s.c. 1300 f-2 was passed.' 

In respect to Bureau approval of corrections, additions or 
deletions to the base membership and Secretarial approval of 
ordinances, please advise where it requires an historical tribe to 
obtain Secretarial approval. We understand that except for 
technical corrections to the base roll, the Secretary has the 

Article VII of the Association Articles of Incorporation 
specified 1/2 Yaqui blood on September 18, 1978 when 25 
U.S.C. 1300 f-2 was passed. This article was amended 
August 14, 1979 before base roll closed to require 1/4 
Yaqui blood. 
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authority to approve any changes to the base roll, especially when 
the base roll has been established by an Act of Congress but that 
Secretarial approval of enrollment ordinances, as long as they 
comply with the Constitution of the Tribe, may not be necessary for 
an historical tribe. Please clarify as we are submitting the 
attached constitution as an historical tribe.l 

ARTICLE V - LEGISLATIVE BRANCH 

The Bureau has no objection to the revision of Section 2 of 
Article v. We do not agree with the Bureau's suggestion to rewrite 
Section J in the form they suggest as the suggested wording does 
not clarify the proposed language. We have amended Section J, A 
after the word Vice-Chairman to read as follows: "is held as 
provided for in this Article" and have deleted the earlier proposed 
language: "shall be held as provided for in this Article." 

In regards to subsection B, we agree that this section should 
be rewritten but not as the Bureau suggests. since the primary 
election is only for the offices of Chairman and Vice-Chairman and 
not council members, the first alternative suggested by the bureau 
is not appropriate nor can we agree with the second suggestion that 
candidates for Chairman and Vice-Chairman be nominated at a general 
committee meeting called for that purpose. 

We have instead added the following language for Section J. B: 

"Any eligible member of the Pascua Yaqui Tribe who desires to 
be placed on the ballot as a candidate for the office of Chairman 
or Vice-Chariman in the primary election shall file with the Tribal 
Secretary a statement of intention showing said members's name and 
the office for which the member desires to become a candidate. 
Such statement shall be filed notl less than thirty (JO) days 
preceding the primary election." 

In respect to election ordinances, we agree with the Bureau's 
suggestion that instead of stating that the Chairman and council 
members have the power to enact ordinances that the term Tribal 
council be used instead. The Tribal Council, of course, includes 
the Chairman and the Vice-Chairman and the collective word "Tribal 
Council" having the legislative power is more clear than mentioning 
the office of Tribal Chairman specifically, as that usually 
represents the executive branch. 

In other words, is it the Bureaus' position that 
secretarial approval of enrollment ordinances is required 
of both historical Tribes and created Tribes. 
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We have clarified the language in this section as follows: In 
Section sc ve have added: •thereafter, they shall be elected every 
four (4) years" as the Bureau suggested. • 

In Section SG, we have specified appointment by the Tribal 
council to fill any vacancies to avoid the cost of another 
election. We concur in the Bureau's recommendation that the words 
"the June 1992" be deleted and be replaced by "Tribal elections." 
We have also deleted the second paragraph of Section 5G. 

After Section SG, the next section is numbered 4, 5, 6, and 7. 
These have been renumbered as 6, 7, 8, and 9 as the -Bureau 
suggested. 

In respect to Article V, Section 7, we agree wi~h the Bureau's 
recommendation that this be accomplished by ordinance but we have 
rewritten the provision as follows: 

"The Tribal Council may adopt ordinances proli.ibiting or 
regulating the right of any Tribal Council member to hold office 
while he or she is an employee of a business or other enterprise 
owned by the Pascua Yaqui Tribe." 

ARTICLE VI 

We have retained the language "in addition to its inherent 
sovereign powers" as we believe we have substantial and 
uncontroversial proof that we are ·,an historical tribe. Also 
deleting the reference that the Tribe's powers are limited by 
federal lav does not alter the fact that tribes, be they historical 
or created, are always limited by federal law in the exercise of 
their powers. To state it is unnecessary. Therefore, we have kept 
the deletion. 

SECTION lF, PAGE 9 OF BUREAU'S COMMENTARY 

We disagree with the Bureau's assertion that the Tribe does 
not have the power to levy and collect taxes. I! the Bureau's 
"created tribe" argument fails, then its objection must also fail. 
The Bureau cites on page 9 and 10 of its commentary the views of 
the Deputy Assistant Secretary to support its position that the 
Tribe is not historic and does not have the power to tax. First of 
all, the April 15, 1938 Solicitor's opinion refers to groups of 
Indians organized on the basis of a reservation and not as an 
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historical tribe. The Pascua Yaqui Tribe is not organized based 
upon residency on its reservation, as voting members of the Tribe 
reside outside the reservation in several traditional communities 
and villages throughout the state. We refute the Bureaus's 
characterization of our Tribe as "created" and not "historical." 

ARTrCLB Vl:, BECTrON 1H 

We have retained the deletion in·respect to federal and state 
officials. The Bureau only states that the Tribe cannot exclude 
federal officials and that is understood in respect to carrying out 
official responsibilities but we do not want to retain language 
allowing state officials to enter the reservation in performance of 
official duty. We do not believe it is misleading and do not 
believe every exception to the general rule has to be stated in a 
tribal constitution. Since the Bureau will not disapprove the 
proposed constitution if the· language remains deleted, we have left 
it as the Tribe has proposed. 

ARTrCLE vr, SECTION 0 

There is an obvious distinction between Tribal Police Agency 
and "law enforcement agencies" which the Tribe has proposed in the 
revised Constitution. La., enforcement agencies as the term is 
used, is much broader than "Tribal Police Agency." Under the term 
law enforcement agency, one might include customs branch, police 
officers, game rangers,_ boundary patrol, truant officers, 
agricultural inspectors, and any number of personnel which might 
have law enforcement or police powers. We disagree with the Bureau 
that the Tribe lacks inherent sovereign power to regulate law and 
order. The Tribe's 1988 Constitution approved by the Secretary 
specifically recognized the Tribe's right to develop and adopt 
ordinances to protect and promote the peace, health, safety and 
general welfare of the Pascua Yaqui people and to establish a 
Tribal Police Agency. It also approved the Tribe's Constitutional 
provisions set forth in Article VI, Section l{t) to enact 
ordinances relating to civil actions, crimes, and law enforcement. 
In respect to the Bureau's disapproval of Section l(t), we will 
challenge the Bureau in respect to same and have retained the 
proposed language. 

ARTICLE vrr, EXECUTIVE BRANCH 

The Bureau has no objections to changes to Section 1, 3, and 
6 nor to the revision of Article VII, Section 2 by including 
references to Sections 4 and 5. The Bureau also has no objection 
to eliminating the two-thirds majority vote but suggests that the 
words "at a regular meeting of the Tribal Council" be inserted 
after the words "members present and voting": "We have instead 

69-904 - 93 - 5 
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adopted the following language in Article VII, Section 4 after the 
words "members present and voting" to read, "At a regular or 
special meeting of the Tribal Council." 

ARTICLE VIII - JUDICIARY 

In Section 4, the revised Constitution eliminates a two-thirds 
majority vote for nomination of judges but retains the two-thirds 
majority vote for approval of a Chief Judge. We have retained this 
provision. Some other changes as suggested by the Bureau to this 
article are incorporated in the attached constitution. 

SECTION 6 

We agree with the Bureau's suggestion that "persons" be 
changed to "person's" and "judges" be changed, to "judge's" and 
have so amended the proposed draft. 

SECTION 7 

The Tribe has adopted the Bureau's suggested revision of 
Section 7. 

SECTION 8 

The Tribe has adopted the language proposed by the Bureau with 
the exception that in the fourth line where it states: "at least 
one (1) years"; we have deleted the "s" in the word "years." 

ARTICLE IX, SECTION 1 

' We have restored the word "registration" after the word 
"voter" in the t'ourth line. In )\rticle 9, Section 2 we have 
deleted the words "eligibility and" so that it will read "tribal 
voter election ordinance" we have also added: ·"such ordinance 
shall provide for, but not be limited to provisions for voter 
registration, eligibility, etc." 

ARTICLE X 
REMOVAL, RECALL AND RESIGNATION PROM OPPICE 

No change is necessary in Section 1 as it is clear to us that 
because the Chairman and Vice-Chairman are elected at large, the 
two-thirds vote provision may be deleted. On the other hand, the 
Tribal Council still wants to require a two-thirds majority vote to 
the council prior to removal for cause and have retained that 
language. 
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SECTION 2 

We have adopted the language in this section suggested by the 
Bureau tor Section 2 as it clarities the meaning. 

ARTICLE %, SECTION 3 

We have adopted the language suggested by the Bureau tor 
Section J. 

ARTICLE XI - VACANCIES 

We have adopted the language suggested by the Bureau for 
Article XI, Section l to include ~. 

ARTICLE XI - SECTION 3 

We have made the following modification -to Section 3 to meet 
Bureau concerns and to make it more clear: 

"in the event ot vacancies for any cause on the Tribal 
Council, said vacancies shall be filled by a special election 
provided that, should any vacancy occur within six (6) months of 
the next election;· the council shall have the discretion to decline 
to hold a special election and to leave any such otfice vacant." 

We have also eliminated Section 4 and have made Section 4A the 
next sentence in Section 3 and have eliminated A. The new Section 
5 pertaining to a vacant judge's position has become Section 4. 

ARTICLE XII - INITIATIV~ OR REFERENDUM 

We have adopted the Bureau's ~uggested language for Article 
XII, Section 2. 

SECTION 3 

The Bureau encourages the Tribe to retain voter registration 
as the standard for approval ot initiative and referendums . the 
Tribe is aware of the issues raised pertaining to recall. The 
Tribe will retain the proposed Constitutional language basing 
referendum and initiative on the percentage of voters and majority 
vote of the voters. 
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ARTICLE XV - DUTIES OF EXECUTIVE OFFICERS 

SECTION 3 

The Bureau objects to the oral delegation of power. We have 
modified the proposed constitution to require written delegation. 

ARTICLE XVII - OATH OF OFFICE• 

The tribe wishes to restore the language to support and defend 
the Constitution and laws of the United States as a matter of 
public relations. 

ARTICLB XVIII - MEETINGS ' VOTES 

We have adopted the Bureau's suggested language in this 
Section. 

ARTICLE XX - AMENDMENTS 

We are advised that the Indian Reorganization Act requires 
thirty ( 3 0) percent of those entitled to vote to amend the 
Constitution. Therefore, we must abide by that requirement. The 
Bureau makes a good point about the fifteen (15%) percent petition 
requirement and we have modified that requirement accordingly to 
avoid constant amendments to the Constitution. The Tribe has 
adopted the following language: 

"Provided that the minimum percentage required by the Indian 
Reorganization Act of those entitled to vote, shall vote in such 
election." 

ARTICLE XXI - SAV~NGS CLAUSE 

We have adopted the language suggested by the Bureau. 

ADOPTION 

We have adopted the Indian Reorganization Act requirement of 
thirty (30\) percent of those registered to vote to amend the 
Constitution. 

CERTIFICATE OF RESULTS OF ELECTIONS 

We have restored the thirty (30%) percent requirement or have 
substituted language making reference to the minimum percentage 
required by Section 16 of the Indian Reorganization Act of June 18, 
1934, as amended. 
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The commentaries attached to this letter briefly discuss the 
issue of "historical" versus "created"tribes and provides you with 
some of our thoughts on that issue. 

The attached constitution incorporates this premise and we are· 
prepared to press our point in Congress or in the courts to rectify 
the unfortunate 111isperception initiated a decade ago by Bureau 
employees and perpetuated as a "fact" ever since. Other technical 
suggestions made by the Bureau are appreciated and we have 
incorporated them into the final draft to be considered by the 
Tribal electorate. 

AG/qmc 

Enclosure 

sincerely, 

ARCADIO GASTELUM 
CRAIRMAN 
PASCUA YAQUI TRIBE OF ARI~ONA 
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United States Department of the Interior 

IN At:ri .YAF;M;II TH-

AliREAU OF' INDIAN AF'F'AIRS 
Washington, D.C. 20240 

Tribal Government Services - TR 
2612 MS/MIB 

llonorable Arcadia Gastelum 
01airman, Pascua Yaqui Tribal Council 
7474 s. camino De Oeste 
TUcson, Arizona 85745 

• rm- • 
PWIDEII­
AMOKA-

"!-­- . 

Thank you f•x your letter of February 19, 1992, responding to the Department 
of the Interior's (Department) Decemte.r 3 , 1991, legal and technical revie•,; 
of the proposed revised constitution of the Pascua Yaqui Trite. You 
indicated in your letter that the trite re•Jiewed our technical corrments of 
l::"ece!r.te!' 3, 1.991, and while some were accepted, others •,;ere not . The trite's 
final 'Jersion of the proposed revised constitution accompanied by Resolution 
No. C2-l9-92, adopted by the Pascua Yaqui Tribal Council on February 20, 
1992, •.;as subnitteci.' •,;i~h .the request that the Secretary of the Interior 
(Secr<?.tary) hold an . election to permit the qualified voters of the trib= to 
vote on the adoption or"rejection of the proposed revised constitution. 

In our Dec<".mber J, 1991, letter to you offering technical corrments on the 
trib='s proposed constitution, we pointed out t.hat the proposed charqes were 
substantive in natur·e, rather than simply amendatory, and constituted a 
revision to the tribe's · constitution. In light of that detenni.nation, you 
request clin:-ifi.cation, to wit: "is it your vie•.· that the entire con..o;titution 
as proposed must be approved or may parts l:e approved and other part part 
disnpproved. In other words, if the voters disapprove one part of t.he 
revised con<;titution d0es that mean that the whole proposed constitution 
fails? " The n:evised constitution will be presented to the voters as a single 
unit, not as separate Q\..!'~stions. The ballot will ccnt?.i:n a si~le auestinn .. 
i~e., sn?.ll ·.:::.ne- revise<.: constitution be adoptee', yes or no. It· the rev 1sed 
constitution is <>dopto/.1 by the voters ard if thl?. d=ument voted upon contains 
any prov1s1on that is contrary to Federal law, the Secretuzy will disapprove 
th~ enti.re constitution. We tn1st this clarifies your question. We might 
point out that should this scenario =cur, the existing constitution approved 
by the secretary on Fe!Jr ,J<'. ry 8, 1988, will continue in effect. 

~ie noted in our Decemter J, 1991.. l!>tt~t· ':h~t the trite erroneously believed 
that by reVJ.Sl.n<:J the preamble i'lntl tne ,a·.•ers dr': \cle of its COnstitution by 
inserting such words as "l"':E?i nq a sov~r:·~i·:r.~ r!<l::.:.icn:· \l.nd "in addition to its 
inherent sovereign power-s", it cou ld unilal2 !" "~li .~ ·; dt:.··~.; .q!1ate itself an 
hi storical txibe \·lith all t"Jle sry,J~r.~i~lf) ntt.ribut.::.~ ; 11 SU.::tl.!:~: .l5.:;0Ciated '.vit-.h 
such status. You indici"' tE: tJl.:;; t this is not t:lH::! e<1se nr.:: ~ ... ~nt the tr-ibe 
mere ly "adopted t'his •.'Ordlrt.:J t.o correct previous misconcep•: i •:>'ls about tha 
trite 's historical st.)t<Js iln:l to insert ilppropr.i., te language re.flective of 
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ti".at t...~ese orovisions ~ere also cont..~E to 
i.nclud.L-.g the violative language . Bri~fly 

1:.~~ t.'"le base ~cc~ship roll be approved by 
t.'"leret:o would require his consent:. Thus, the 
1 (a) and Section 2 contrary to applicable law 
t.'"le constitution. 

The 1::::" iJ::e r<;>ject.ed our advice 
aool icable law and insiscs on 
synopsized, Congress required 
t:..'"le Secretary and any changes 
Sec::-etary will find subsection 
ard, if adopted, will disapprove 

The tribe also rejected our recomended language in Se~ion 1(b). ~e tribe 
proposes to amer.d subsection (b) by delet:ing the ••ords "children born to" and 
replacing . it: '"ith "descendants of" and by l owerL":g t:he blood quantu:n from 
one-quarter t o one-eight:..'"l degree Pascua Yaqui blocC.. '.Ve indicated that: ••e 
had no objection to t.'"le substit:ut:ion of "descendants of" for "children born 
t:o" tut 1:.'-:at 1:he qualifying ••ords "direct lir.eal" must: be inse..rt:ed refon• 
"descer.dants" sir.ce t:..'l.is limita~ion is contained L'1 t.l':e !>.=. Its inclusion 
r..;ill assure t..'-la~ t:.'le trite's Fe:!e.::-al -cecoqrlit.:!..c r. is not jecp.:rrdized Cy t..'"le 
admission of L'eligible persors . Since 1:.'1e tribe declir.ed to L'1clude 1:.'1e 
qualifying words "direct lineal" descendants as rrandated by t.".e 1978 P..ct , 
subse=ion (b) is misleading and implies 1:.'1at descendants do not have to l:e 
direct descendants . .l\=ording, ti'.e Sec::-et ar y will find t.'"lis provision 
contrary to applicable law and, if adopced , ••ill disap9rove t.'l.e c::::nstituticn. 

Th.e trite also rejected our recoiTU'!\er.dai:ion against lc~.;eri.~ ~.e blccx:i quantum 
from one-four1:.'1 to one-eight.'l. degree and insis~s upon retairrL"l<; 1:.'1e 
cr.e-eight:..'l. degree lanquage. M we discussed in our C<;ce.'l\ter 3, 1991 , letter, 
t.'l.e Pascua Yaqui Tribe, as a c:-eated tribe, does not have the aut.'l.ority to 
alter tl'.eir rne.'l\tership provisions al:sent the corsent of 1:he Secreta..ry. More 
L11p0r"...antly, however, 1:.'1e 1978 ?.ct adopted by incor-,..oration the one-quarter 
blood quantum requireme!1t in Article VII of the Articles of Incol:'fXJrat ion of 
t.'l.e Pascua Yaqui Mscciation for eligibility on ti'.e base roll. 'I't'.e lowerir.g 
of the blood quantum is therefore contrary to 1:.'1e intent of the 1978 l>.ct and, 
if adopted, t.'"le Se=etarj will disapprove t.'1e cons·titution as contrary to 
Federa l law. 

You have also asked if it is ~'1e Bureau of Indian Affairs's (BL;) position 
t.'"lat Se=et:arial aooroval of enrollment ordinances is required of bot:..'1 
his~orical ard c:-eated tribes. The ans.;er is in t:he affL-mative. See t."le 
foregoing discussion relative to memt:ership involving a substantial Fede.!:a l 
righ~ to parcicipa~e in Feaeral benefits. 

The t.ril:e rejected our recorruner.ded language in Section J of A....-ticle V -
Legis lati.·.;e Branch 'cut revised t.r.e lar.guage for clarit y . W11ile ·..;e st:ill feel 
Section J (b) is technically grar.rratically ir.correct, you place t.'"le name of a 
candida>:e, not ~~e candidate, or. t..":e ballot, w·e rt~ill cffer no sericus 
cbjec-:.ion ':o :!":e lan;uage Tne trite has also clar-i.fi'£>d W.l;e lar;guage i.:·-. 
Secticr.s S and 7. ~..;e have no cbjec':i.cn to t..':e language . 

T.-:e t.!:"i......he rejec:.ed our rcccmrr.er:daticn in .:l~icle VI - ?ow·ers of -=-.'ie 'IYil:al 
C:::L.:..t-:ci l ar.d has retair,ed t...~e lar.gL!age 11 in addi~icn to its ir.herer1t. sove-eign 
pc....rers 11 cl.ainU .. ;g t.h.at it has nsutsta'ltial ar.d unc::mt=::~versial proof t..';at •,.;e 
a=e an n.:..st.orical trite. n While ~ ... ;e have l!Ot yet seen t.'ie trite's dcc...rr..e.'ltarf 

- 4 -
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evider.ce to suppor':: its claim, •.-e would •.-elccme t.'le oocort:unitv . In the 
meantime, we have no alte..'"l'.a~ive l::ut ~o reite..--at:e cur ~l~ion as. expressad 
in our ~~ J, 1991, le~~er: . 

The tri.bal council has no inher-ent sovereign~- SUch ~--s, 
•Mhere they exis~. ger.e::ally rest with the tribe. We have already 
advised you t.'lat the ?asc..~a Yaqui T::-i.be does not: possess irhera"'t 
sovereign powe..>-s, that ·~-e cannot agree to such a C.'lar.ge, an:! 'NOUld 
find 5\.!C.'l assertions of i.r.he:-ent soverei gn sUitus •.rith at""...endant 
pc:we..""S as ccnt..'<ll:y to applicable law ard, if adopted, would 
disapprove same. . . . 

Accordingly, t.'le Secre~J will fird t.'lis provision cor.t::ar; to applicable 
law an:!, if adopted, ·.rill disap;.:>rove t.'le co!"'.st~'::ution. 

The tribe also rejected our reccmmendation agaL~t the deletion of the 
language in P..rticle v whic.'l dic-..a~es that the tribe's powe..""S are limited by 
Federal law. We again recite = conce..'"T\. Regardless of the tribe's stat-.lS, 
fede..""ally rec::qnized Irdian tril::es are subject to Federal law. Suc."t 
recognition · C:onveys · " not only · t."te - --i.mnunities bu1: the respor.sibilities as 
well. The abser.ce of such limi~L"q language f::om t.'le constitution L~lies 
that the tribe is not subject to federal law. We believe t.'1e aJ::::sence of suc."t 
li.'Uiting language from the constitution is misleading an:! could subject the 
tribe to serious jeopardy in the future . Ne•11 memters to t."le tri.bal cour.cil 
!l'ay __ not: be farti.liar •.rith t.'le law and may take acti-:Jns ti'.at could ~il t.'le 
tribe. As a rnat:ter of histori cal record as •..-ell as Cepartmental policy, we 
st..-oo;;ly reccr.r.end t.'le tribe retain t."tis language for its own protection . 

The tribe ::ejected our reco~endation to delete ~"tat part of Section l(f) 
which would authorize the tr~ to levy taxes. OUr posi~ion t.'lat ti'.e power 
to tax is an inherent power and the Pascua Yaqui Tribe does not possess t."le 
pa.;er to tax remains unchanged from that articulated in our Decenber 3, 1991, 
letter an:! those of JanuarJ 27, 1983, ard October 15 , 1987. It is within the 
COII1I'lll'lity's aut."tority to levy assass:nents upon its menl::ers of t.'le use of 
COimiJI'Iity prope..>ty ard privileges as these assessme."'ts would l:e incidental to 
ti'.e ownership of the prot=erty. A CO!liT1Uility may also leV'; assessnents on 
r.on-:nemt:ers c=i."q or doing business on c::omrunity lands. Hcr.llV&, such 
assessments Wl:lUld l:e le·hed in ics exercise of t."le CCI!Itl.lllity's power as a 
lard owner not some historical, inher-ent power to tax. Accordizl1ly, the 
tribe's assertion that i~ has the authority to tax is misleading ard the 
secretary will find this provi sion contrarj to applicable law ard, if 
adopted, will disapprove the constitution. 

TI".e tribe rejected our reccmmendation wit."l res:-..ect: to Section l(m). The 
tribe proposes to revise t.'lis Section dealing with a'<clusicn from the 
reservation by deleting the exception ti'4t it does r~t apply to Federal ar.d 
state officials . while the Sec::etary tvill r.ot fird t.'lis provision cor.~arf 
to applicable law although it is misleadio;;, •.-e cauticn t."te ~ii::e ti'.at it 
capnot exclude Federal officials in the perfc~ance of their duties from a 
Federal reservation . 

- 5 -
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Tile tr il:e proposes to re'lise Sec.: ion 1 ( o) by substi tutir.g t..'1e 'Jords "law 
e.rtforce..'t'le.nc agencies" for t..'1e ·.-~ords "t=D:al police agency. 11 We .i..ndicated. ir1 
cur December J, 1992, letter ~'"!.at: 

we have no serious obj~ion pending clarification of t..'1e tribe's 
inte.'"lt provided you unders::ar.d t..'lat as a created tribe, t..'1e Pasc..:a 
Yaqui T=ibe does not: possess t.he inherent: sovereign power t::> :::egulate 
law and order. 'Ihe addition of the revised rNordi."lg is misleading 
and could be constrtled t:) infer t.'"!.at t.,e t=il:e has t:...~e aut.:.'1ority to 
regulate law ard order. Hcw·ever, as previously irdicated, t..'1e only 
law and order aut..'1ority t..I-J.e tribe has is that delegated to it by 
t.I-J.e Secretary. Such delegation is de!nonstrated by the Secretary's 
acceptance of civil and cri.1ninal jurisdi~ion over the Pasc-.:a Yac:ui 
Reservation on August 27, 1985, and t..'1.: Law Enforcement .".gre.~'1t 
bet".;een the trL:::e and t..'1e Bureau of Indian AffaL.'"S (BD.) dat:ed 
July 18, 1991. Such accept:ance of t..'1e retrocession and acquiescence 
to the provisions concained in ~ion 1(o) of t..'1e ?ascua Yaqui 
Constitution was const..rued as a delegation of power from t..'1e 
Secreta..-y over la'" and order matters to t..'1e Pasc..~a Yaqui T=ibe. 
Thus, the Secre1:.ary of the Interior has delegaced to the tribe sctre 
law and order authority We note t..I-J.at while Congress ~~ reca'1tly 
enacted legislation aut.I-J.orizing tribes to exercise criminal juris­
diction over non-meml:er Indians, neit.'1er a tribe nor a cclm!Ullity of 
adult Indians residing on t.'1e rese..rvation has criminal jurisdiction 
over non-Indiai'.s. See Oliohant v. Suquamish Indian T=ibe, 435 u.s. 
191 (1978). 

Since the Secretary has previously delegated t::> t.'1e tribe some law and order 
aut.'1ority, the Secretary will consent to delegate to the tribe such fm-..ber 
law and order authority as is e.'1visioned in Section l(o). Hcw-ever, let it be 
understood t..~at suc'1 action represents a clear delegation of authority from 
t.'1e Secretary to the tribe and not recognition by the Secretary that the 
tribe has any inherent right to regulate law and order. 

The tril::e rejected our recollU11el1dation with respect to Section 1 (t) which the 
tribe proposes to amend to give the tribe author-ity to regulate domestic 
relations, probate and devise and personal and real property. Again, these 
are powers of a historic trite with inher.:nt sov,;reign powers. As a created 
tribe, the Pascua Yaqui Tribe does not possess t.'1ese po<,;ers. A=rdingly, 
the Secretary will fi..rd this provision contrary to applicable law and, if 
adopted, will disapprove t..'1e constitution. Of course to the ex'" ... ent t.'1e 
Indian Child Welfare Act is a delegation of power, the tribe would still have 
t.'1cse domes-cic relations type powers it has under t.'1e Act. 

'il'.e tri.J:::e has revised Section 4 of Article VII - 2xec..!tive Branch to L'"lclude 
special meetings. We have no objection to its inclusion. 

- 6 -
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The t::-ibe acceot:ed our reccrrmendat:ior.s concerning ~icle VIII - Judiciazy; 
il=icle IX Tril:al Electicr.s; Ar~icle X - Removal, Rer-..all ar.d Resigr.at:ion 
F:"cm Office; Art:icle XI - Vacar.cies; ~icle :GI - Initiat:ive or Refe:en:!L:m; 
Article XV - Dut:ies of Executive Office..rs; i>.rt:icle XVII - oat:J'\ of Office ard 
Article XVIII - Meetings ard Voces . 

In Article XX - Arne...-dments the c:-iJ::e has accepced cur recorn.endation to bring 
tl'le article into compliance 'N'i-:..'1 Fede=al law by reinstating t."le requirerner11: 
tl'lat thirty pe=ce.'11: of t.'"lcse entitled to vote r:rust vote in orde= for t.'"le 
election to be valid. 

'Ihe tribe accepted cur recorm.endat:ion to reir.state Article XXI - Savir.gs 
Clause. 

'Ihe tribe '\Ccepted our reccmrr.e...-.dac:icn to brir:g Ar.:icle XXIII - Ac!qlt:ion into 
complianC(.. .. .:.t...~ t:.."1e law by reinsuu::.ing t.'"le t.'1irt:y pe:-cent voter participation 
requir!!rnent:. 

'Ihe tribe also restored t."le t.'"lmy percent voter pi!r'.:.l,Clpatlcn requirement to 
t."le ~::..ficate of Results of Election. We might point out for the record 
tl'lat it is not necessarJ for a t::-ibe to L'1Clude the cer::ificate as oart of 
its draft: const:.i.tution. 'Ihe certificate is SO!T'ething t."lat: is added· t:o t.'le 
cor.stitution by the secretary to reflect t."le election resul~. 

We read .. wit."l interest t."le comment:aries attached to your let':er 'Nnich briefly 
disc..:.ss ~'le issue- of "historical 11 versus 11c::-eated." tril:es. While w·e 
appreciate receiving your vie<NS on this :natte=, we are not persuaded by t."lem 
to change our posicion. 

We must also poL;t out tl'lat t."le com.entaries contain inac=ate asSUI!q:ltior.s. 
The tribe states that it "successfully met the strict application of the 
Depaztnent of Interior's regulations on Irrlian Tribal Recognition. SUpport 
for tl'lat conclusion can be found in t."le quote from President Carter where he 
s"..ates tl'lat his • approval of Federal recognition to the Pascua Yaqui does noc 
signal or imply any relaxation in the st::-ict application of the Department's 
recently prO!!L!lgated regulatior.s on Irdian Tribal Recognition . " On the 
contrary, President Carter's quote is not an affL'U'at:ion of t.'1e tribe's 
status as a ~istoric tri:.:!~ L-ut ra<u~er ste. .. 'TIS fro111 his concer.·1 t.~t the Pascua 
Yaqui Tribe did not meec the recognition criteria ard he did not want 
Congressional ac-::icn to recognize the Pascua Yaqui to circumvent the strict 
application of the De~nt's recogni~icn regulatiors. 

Furt.""ter, the triCe's inclusion en ~'1e list by the Inte_l""!"!al Revenue Sarvice of 
these tribe's who qualify for tax exe."11p1: st:atus under the Indian Tril:al 
C-overnnental Tax Status Act does not convey or imply any historical status. 
It si.'Tiply implies t.'"lat the tribe qualifies for suc.'"l listing because it n-.eets 
the definition of the Act, i.e., it exercises gove!:Tlll'.ent:al aut.'"lorit.y over its 
rr.e.'lll:ers. 'Ihe Deoartne!'lt is 'N'ell ve.."'Sed wit.'"l that ,>.ct bv virtue of t.'"le fact 
tl'lat the Sec:'etary' 'Nas charged •.rim t.'"le responsibility of. recomnend~ to me 

- 7 -
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Sec-etarj cf t.':.e 
for inclusi on. 
c..'":e origi:-.al 

~easurJ t.~ose Ir.dian t=il:es ~Nne met. t..'l.at .l..<;-;'s defLLi~icn 
Thosa tribes :-ec.::rmne.;ded ty -:..O...e Secretary for inclusion =n 

l is~ inc luded l::ct..'-1 hi.s-cor:c ar.d c-eat:ed t:ribes. ~-creove.r-, t..'":e 
r=quirements 
mus-e 1:e an 
tJrognms. 
t=il:e. 

of the Indian S.alf-dec~=ir.acion Ac:. do noc specify that ycu 
historic t=ibe to qualify for self-deta_rmination contracts ard 

~ ~ simply r=quires t.'lac you l:e a fed~ally rec:::gr.izec! Indian 

~'le have no doubt t.~t the a~ions cf t.l.oo.e Stat: of P.rizcna in e..11teri.ng into 
a proclamation with the Pa&..-..:a Yacui Tril:e ::-ecognizing the goverr.me."lt-to­
governrnent relatior.ship wit.'l t.'le tril:e is based on the Fede..ral c-vve..'""!llrent's 
rer__o;nition of t.'"'.e Pasc..Ja Yaqui Trite . 

I:1 stll"m'a...ry, t.~e pr-::pcseci c::r..r.t..~tu:t.icr. c::r:tai.ns var i'='US r~rovisiors e..r;urr.e~:at:ed 
a.Cove :,,;hie:--:. 'the Sc.:cr~cary ·,.;ill :i!1d c:~nt=arJ t.o aPplicable law ar:d, if 
adopted, 'Hill disapprove t.,..,_e ccnst:itucion ir1 ii:S e."lti.raty. SL'1ce t..':.e 1982 
Irdian Reorganization Acr. (IRA) arr.er.dments (Public L:w 100-581, 102 Stat. 
2938, Nove.'l\ber 1, 1988) reatJire -:..~e Sec::-ecary to nocify a ttil:e in '•ri ti."lg 
30 days i."l advance of the calling of an elecr.ion whet.'ler ard i."1 wr.ac Irarner 
he firds t.~e proposed cor.s.:it.ut i::m or amer.drr.ent to te con1:::-ary to applicable 
law, t..'i.is letter constitutes notice t.~t ~~~e have comcleted. our revierN and 
have four.d the proposed constitution to be contrary to applicable law ard of 
his intention to disapprove t.'le constitution if adopted. 

In accordance wit.'l t.'le prcvisior.s in t.~e 1988 IR~ ~"lts to call ar.d 
condu~ an election on any valid tr i ba!. :-equest., 'Ne are t.!1is date "directing 
t.~e SUperinter.dent, Salt River P..gency, t ·o proceed to call and con::iuc:. a 
Secretari a l electi on on t.'1e proposed revised consti tution although t.'le 
Secrec.ary will not approve the constitution if adopted . However , because t.'le 
proposed constitution is contr~f to Federal law, we want to give tr.e tribe 
an oppcrt=ity to reflect on cur comments and deter:nine "netl'.er it wishes to 
mcdify t."e proposed d=r..ent to bring it in compliance '.tit.'1 the law. We 
l:elieve 30 days will give t.'le tril:e sufficient time to cor.sider cur position. 
If '.te have not heard from the ttil:e '.tit.'1in 30 davs from the date of t.'lis 
letter , t.'le SUperintendent, Salt Riv~ N;ency, will prcc..oed ·.tith the election 
a alt"lough t.,e Sec=-etary will not a~prove t:..'1e constitution if adopted 

Sincerel:: , 

Di::-ecr.or, Office of Tribal Sertices 

::: 
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Triplicate Original 

PROCLAMATION 

PASCUA YAQUI INDIANS-A RIZONA ·RETROCESSION PROCLAMA T/ON 
OF CIVIL AND CRIMINAL jURISDICTION 

WHEREAS, on September 18, 1978, the Pascua Yaqui Indians- Arizona- Federal Benefits Extension 
Act (Public Law 95-375, 92 Slot. 712, 25 U.S.C. § 1300 {f) et seq.) granted to the Pascua Yoqullndlons 
of Arizona the status of a federally-recognized, sovereign Indian trlbt, and; 

WI/ERE AS, Public Low 95-375 provides trust status for tribal fonds and makes tribal members eligible 
for the services and assistance provided other Indian tribes by the United States,· and 

WHEREAS, on December 23, 1982, the Lands lleld in Trust for the Pascua Yaqui Tribe Act (Public 
Low 97-386, 96 Stat. 1946) declared that tertain additional described fonds were thereafter to be held in 
trust by the United States for the Pascua Yaqui tribe of Arizona as o port of the reservation lands of such 
tribe;ond 

WHEREAS, Public Law 95·375 and Public Low 97-386 require the Stott of Arizona to exercise criminal 
and civil jurisdiction over Pascua Yaqui lands os if Arizona hod assumed jurisdiction pursuant to the Act 
of August 15, 1953, {67 Stat. 588) os amended by the Act of April II, 1968, (82 Stat. 79}; and 

W/-IEREAS, the State of Arizona prefers not to exercise the civil and criminal jurisdiction over Pascua 
Yaqui reservation fonds granted by Public Low 95-375 and Public Low 97-386; and 

WHEREA5, the Joint Explanatory Statement of die Committee of Conference on Senate Bill 1633 
(PubJ;c Low 95-375), House Conference Report No. 95-1339, acknowledges the right of the State of 
Arizona to retrocede jurisdiction under the proviSion of 25 U.S. C. § 1323 (a); and 

WJ./EREAS, the Secretory of the U.S. Department of Interior recommends, and the Pascua Yaqui tribe 
supports, on official state retrocession of jurisdiction to the United States government by Arizona under 
provisions of 25 U.S. C. § 1323 (a). 

NOW, TI-IEREFORE, I, Bruce Bobbitt, Governor of the State of Arizona, pursuant to the authority 
veJted in me os Chief ExecutivP. Officer of the State of Arizona, and under the provisions of 25 U.S.C. 
§ 1323 (o) do hereby retrocede civil and criminal jurisdiction provided to the State of Arizona under 
Public Low 95-375 omd Public Low 97-386 over that area of fond within tMs State described in Public 
Low 95-375 and Public Low 97-386 held in trust for the Pascua Yaqui tribe by the United States, De· 
portment of t/Je Interior; except, however, that this retrocession shall not be construed to Include the 
exercise of civ;J and criminal juri!idictiof1 otherwise existing aport from the provisions of Public Low 
95·3 75 and Public Low 97-386 over non-members of the Pascua Yaqui tribe within that port of Arizona 
which coincides With the areas of the Pascua Yaqui reservation nor shall this retrocession be construed to 
include the exercise of other civil and criminal jurisdiction existing separate and aport from jurisdiction 
contemploled under Public Low 95-375 and Public Low 97-386. 

IN WITNESS WHEREOF, I hove hereunto set 
my hand and caused to ~affixed the Great Seal 
of the State of Arizona 

DONE at the Capitol In Phoenix on this fourth 
day of OctoMr In the Year of Our Lord One 
Thousqnd Nine Hundred and Eighty· four and of 
the Independence of the United States of 
America the Two Hundred and Eighth. 
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Mr. RICHARDSON. Preliminary, you are descended from the Yaqui 
Indians of Mexico, ri~ht? 

Mr. GARCIA. Yes, s1r. 
Mr. RICHARDSON. Is it correct that under Mexican law, the Yaqui 

are nothing except Indians? 
Mr. GARCIA. Yes, sir. 
Mr. RICHARDSON. Now, how did this man, Mr. Spicer, view the 

history of the Pascua Yaqui Tribe? Did he see you as a historic 
tribe? 

Mr. GARCIA. I will allow Mr. Valencia to answer the question for 
you, Mr. Chairman. 

Mr. VALENCIA. Mr. Spicer made many errors in concluding that 
the Y aquis of Arizona were descendants of the Yaquis of Mexico. 

At the time he was writing about the Yaqui, as a very young 
man, I was reading every word. At the time, a lot of things went 
by. Mr. Spicer states that in Mexico the Yaquis are known as 
"Indios," Indians, only. And, therefore, the Yaquis that are now 
called Pascua Yaqui of Arizona are, of course, Indians of the United 
States by the mere fact that they were hom in the State of Ari­
zona, within the State of Arizona. And the regulation-part of the 
regulation stated that the citizens of the United States, Yaqui In­
dian citizens of the United States would compose the Pascua Yaqui 
Tribe. 

If you would permit me, I would like to read my statement to 
you, Mr. Chairman and Committee Members. 

Mr. RICHARDSON. Go ahead. 

STATEMENT OF ANSELMO VALENCIA 
Mr. VALENCIA. Chairman and Members of the committee, my 

name is Anselmo Valencia Tori. Tori is my Indian name. I am a 
council member of the Pascua Yaqui Tribe of Arizona located at 
7 4 7 4 South Camino del Oeste, outside of Tucson, Arizona. Although 
the following statements have not officially been documented, they 
come from reliable sources; the memories of our forefathers passed 
on from generation to generation of Yaqui Indian people. 

The Y aquis, as other Indians of the Southwest, have existed in 
this part of the continent, now known as Arizona, since time imme­
morial. They have existed in what is now known as Northern 
Sinaloa, Mexico. All of what is now the State of Sonora, Mexico; 
California; New Mexico; Texas; Utah; Colorado; and Arizona. The 
Jiaki, now known as Yaqui Nation, had land bases in and around 
modern Tumacacori, Arizona; Va-Gojoria, just Northwest of Tucson, 
Arizona, later to be known as Alaguna; and finally known as 
Jaynes Station. Also, land bases in Toltec, Arizona, and in Siva 
Koviku, close to Somerton, Arizona. 

When the Southwest was finally exposed to the non-Indians in 
the 1500s, the Yaquis, having been for many centuries a warring 
Tribe, chose to remain secretive and anonymous for fear of further 
persecution by non-Indian invading forces. Because of their secre­
tive ways of life and fear of suppression of their culture, they chose 
not to reveal their land-base establishments and geographic loca­
tions to investigators and to anthropologists. 

In my capacity and position as a Spiritual Leader and Tradi­
tional Chief of my community, I was taught from a very early age 
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about our people•s history and ancestral land upon this continent. 
I inherited such position at the age of five years old and was made 
to learn our history in depth. 

Ladies and gentlemen of the Congress. permit me to give you my 
humble Tua Lios Em Chiokue Utesia. thank you very much. I 
would request that my comments be inserted in the record, and I 
will be ha~py to answer any questions you may have. 

[AffidaVIt submitted by Mr. Valencia follows:] 
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I, Anselmo Valencia, being first duly sworn, state the following as true fact, to the best of my 
knowledge, information and belief. 

I am the Traditional Chief and Spiritual Leader of the Pascua Yaqui Tribe. I inherited this position 
and shortly after my birth I was dedicated to the Yaqui People. As early as S years old I was taken 
to sit with the Elders of our Tribe and listen over and over to the stories of our beginnings and 
many challenges through time. I am familiar with the true story of the ''Beginning" as passed 
down through the generations and I have personal knowledge of the locations and life style of the 
Yaqui Indian People long before the White Settlers carne. 

It is told by my Ancestors that the Yaqui Indians, among other Tribes, existed on this continent 
from the beginning of time. We were given this garden to live in and protect. Our garden was of 
great distance and we roamed freely over it's full extent. The aboriginal boundaries of the Y oern 
People (presently known as Yaqui Indians) stretched from north as far as Durango, Colorado; west 
as far as Yuma, Arizona and some parts of California; east through New Mexico and Arizona and 
south as far as the southern tip of Sonora, Mexico. 

For the last hundreds of years, before this area became Spanish, Mexican or American property, 
the Yaqui Indians had permanent settlements around what is now know as Tumacacuri, Arizona, 
Va-Gojorid, N. W. of Tucson, for a long time known as Alaguna, today known as Jaynes, 
Arizona. Also, Toltec, Arizona and Siva Koviku, close to Somerton, Arizona, There are many 
other known settlements that can be documented to this date. 

When our original homes were finally exposed to non-Yaqui invading forces in the early 1500's, 
the Yaqui Nation became secretive and anonymous. The Yaquis were a strong fierce People who 
were being warred upon and persecuted for no reason. It was the strategy of the Yaqui People to 
disguise their heritage in order to avoid further persecution by these invading forces. It is true that 
there was an influx into the northern base land locations during the Mexican-Spanish attempted 
genocide of the Yaqui People. These Yaqui People were nor refugees and did not travel to avoid 
conflict or seek shelter. They traveled to other established Yaqui land base settlements, away from 
the war, in order to work and buy ammunition, food, and needed supplies to further the cause of 
the Yaqui people being persecuted in the warring area. They traveled frequently back and forth 
from community to community during these many warring years. 

Because of this secretive way of life and deliberate suppression of their cultural differences, they 
were successful at hiding their traditional land bases from enemies and later on in history, from 
investigators and anthropologists. At this date, we have been able to verify many Yaqui land base 
establishments long before the non-Yaqui appeared on the continent, long before the Spanish and 
Mexican wars on the Yaqui and long before the country boundaries of Mexico and the United 
States existed. The habits of suppression of Yaqui Indian land base locations and Culture being 
practiced only during secretive ceremonies continued as late as 1926 due to continued war and 
threat of persecution. Thereafter Yaqui historic land base has changed and has been documented. 

I am now 73 years old and continue to document and record my Peoples locations, language, 
culture and history. I am known as the Spiritual Leader and a most knowledgeable and reliable 
Historian of our Yaqui Indian Tribe. 

Further Affiant sayeth naught. ~~t?~ ~ 

Anselmo Valencia 
7631 S.,<;:~oTetavi~on,AZ J 

THJS ~VAV OF ) ~. ., 993, 

izz;(J ~·~"§=~ 
SUBMITTED BEFORE ME 
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Mr. RICHARDSON. Thank you very much. 
Mr. Chairman, in the 1978 legislation, was it your view that 

Congress was acknowledging your preexisting sovereign authority? 
Mr. GARCIA. Yes, sir. 
Mr. RICHARDSON. In the conference report published in the back­

ground that the subcommittee has provided, it is clear that the con­
ference committee intended the equivalent of Public Law 93-280, 
which was the act itself, to apply to the Pascua Yaqui Tribe. 

Did the state change these authorities back to the Federal Gov­
ernment? Is that what happened? 

Mr. GARCIA. Yes, sir. 
Mr. RICHARDSON. Doesn't that then mean you are supposed to 

have full civil and criminal jurisdiction? 
Mr. GARCIA. Supposedly; yes, sir. 
Mr. RICHARDSON. So why do we need to amend the statute with 

regard to enrollment? Why didn't you make sure everyone was en­
rolled under the 1978 Act? 

Mr. GARCIA. Mr. Chairman and members of the Committee, I can 
only answer from my particular parents. At the time the Act came 
into play, the majority of our elders were elected to enroll as mem­
bers of the tribe. 

In my particular case, my parents were fearful that by doing so 
they would be confined into a Reservation. This is why they did not 
want to sign. I have no knowledge about the other people, but the 
majority of the elders had a variety of reasons why they were not 
going to sign up. 

Mr. TRUJILLO. Mr. Chairman, I am from the Yaqui Community 
of Guadalupe, which is outside the Phoenix area. When this issue 
was brought before the Yaqui people of Guadalupe, they too were 
very concerned about what this meant to them. We all know that 
the historical history of the Bureau of Indian Affairs has not been 
very positive to Native American people. 

When the issue was before them that the Bureau of Indian Af­
fairs would be part of this Federal recognition legislation, they 
were very fearful. They believed that if they became enrolled that 
they would have to move onto a Reservation, be forced to move 
from the Yaqui community that was theirs and they were very 
close to; especially the elders, but other people were very fearful of 
what this meant. 

They had images of Reservations being totally patrolled, day and 
night, barbed wire totally encompassing the Reservation. They 
feared they would be forced to relocate to a Reservation, that they 
could not leave unless they had permission. Therefore, many of the 
elders were very resistant to becoming enrolled members. 

Mr. RICHARDSON. What other sovereign rights are you being de­
nied, Mr. Chairman? What are some of the other advantages you 
don't have now because of this designation? 

Mr. GARCIA. The power to regulate ourselves-we are trying to 
amend our constitution. It has too many restrictions. Basically we 
have to go back to the Secretary of Interior to get approval to do 
anything on the Reservation. We have everything established on 
the Reservation giving us sovereign authority, but the Bureau is a 
hindrance to all this. 
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Mr. RICHARDSON. Do you view yourselves as an Indian Tribe or 
as political refugees? 

Mr. GARCIA. As an Indian Tribe, sir. 
Mr. RICHARDSON. Would you say everybody in the Pascua Yaqui 

community would agree with you that you are an Indian Tribe? 
Mr. GARCIA. Yes, not only in our community, but other Yaqui 

communities throughout the State of Arizona. 
Mr. RICHARDSON. What is the population, Mr. Chairman, of the 

Pascua Yaquis? 
Mr. GARCIA. The information we have is that there are approxi­

mately 8,077. 
Mr. RICHARDSON. What is the unemployment rate on the Res­

ervation? 
Mr. GARCIA. The most recent count is about 62 percent. 
Mr. RICHARDSON. What is the main source of revenue and income 

for the Tribe? 
Mr. GARCIA. We don't have any to speak of at this point. 
Mr. RICHARDSON. No energy base, no agricultural base? 
Mr. GARCIA. We don't have any of the natural resources that 

other Indian Tribes have throughout the United States. 
Mr. RICHARDSON. Would recognition by the BIA allow you to eco­

nomically better yourselves since you could then better provide for 
your people? 

Mr. GARCIA. Yes, it will Mr. Chairman. 
Mr. RICHARDSON. What is the primary language of the Tribe? 
Mr. GARCIA. It is Yaqui. 
Mr. RICHARDSON. Would you call yourselves a traditional Indian 

Tribe? 
Mr. GARCIA. I would definitely say that, yes. 
Mr. RICHARDSON. Do you have traditional religious ceremonies? 
Mr. GARCIA. Yes, we do. Mr. Valencia is a primary figure in that. 

I am also a member of the Cultural Society, ifyou will. 
Mr. RICHARDSON. Mr. Valencia, do you want to describe the lim­

its of your religious practices? 
Mr. VALENCIA. We just finished the passion of Christ ceremony 

which is from Ash Wednesday to Easter Sunday or 11 April. 
Throughout the year, we have other cultural festivities or activities 
like the Day of the Dead in October, and we celebrate other Indian 
religious days in our community. 

We have done this since the 1500s, since we let the white man's 
religion into our religion. We have quite a unique way of worship 
with our own Indian denzas. It is going very strong. 

Young children from seven to whatever age are constantly join­
ing the ceremonies. It is quite an event in the community. All the 
Yaqui communities hold these ceremonies on their respective days 
of celebration, but the passion of Christ is held from northern 
Sinaloa up to Guadalupe, Arizona, every year, without missing for 
over 450 years. 

We have our own language. Our ceremonies can only be con­
ducted in the Yaqui language because it is very hard to translate 
our ceremonial activities into Spanish or English. So we have to 
teach our young leaders Yaqui so they will continue the cultural ac­
tivities. 
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Mr. RICHARDSON. Your secondary language would be Yaqui as 
opposed to Spanish? 

Mr. VALENCIA. The secondary language is Spanish and the third 
language would be English. Most of us that were born in the Unit­
ed States are trilingt.!al. Most of the people born in Mexico are bi­
lingual, Spanish and Yaqui. 

Mr. RICHARDSON. Well, you have made a convincing case with me 
and I am going to help you and I thank you for appearing. I wish 
you the best. 

I know Congressmen Pastor, Kolbe and Karan English have spo­
ken to me about this issue, and as a result of this hearing and your 
compelling and clear and sincere testimony, we are going to try to 
help you. 

Mr. GARCIA. Thank you, Mr. Chairman. 
Mr. RICHARDSON. This hearing is adjourned. 
[Whereupon, at 11:40 a.m., the subcommittee was adjourned.] 
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Subcommittee on Native American Affairs 
1522 Longworth House Off i ce Building 
Washington, D.C . 20515-6201 

Dear Cha i rman and Members o f the Committee : 

our office has been requested by the Pascua Yaqui Tribe to comment 
upon H.R . 734 . We have reviewed and analyzed the following 
exhibits submitted on April 30 , 1993, to the subcommittee on Native 
American Affairs: 

EXHIBIT A: 

EXHIBIT B: 

EXHIBIT c: 
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OPINION OF SOLICITOR GENERAL ON INDIAN 
AFFAIRS NO. 618 SIOUX - - ELECTIONS ON 
CONSTITUTION 

OPINION OF SOLICITOR GENERAL ON INDIAN 
AFFAIRS NO. 1821 

VAL/DEL. INC. V. ARIZONA SUPERIOR COQRT , 
703 P .2d (1985), CERT. DENIED, 474 U.S . 
920 (1985) 

ATKINSON V. !!ALDANE, SUPREME COURT OF 
ALASKA 569 P . 2d 151 (SELECTED PAGES) 
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EXHIBIT I: 

EXHIBIT J: 

EXHIBIT K: 

EXHIBIT L: 

LETTER FROM EDWARD H. SPICER TO SENATOR 
PAUL J. FANNIN JAN. 9, 1976 

U.S. DEPT. OF INTERIOR BUREAU OF 
INDIAN AFFAIRS LEGAL REVIEW OF PROPOSED 
CONSTITUTIONAL AMENDMENTS TO THE PASCUA 
YAQUI TRIBAL CONSTITUTION -- DEC. 1991 

RESPONSE FROM P.Y . T. TO LEGAL REVIEW OF 
PROPOSED CONSTITUTIONAL AMENDMENTS 
FEB. 1992 

RESPONSE TO P.Y.T. FROM B.I.A. REGARDING 
THE P.Y.T. RESPONSE TO THE B.I.A. LEGAL 
REVIEW -- JAN. 1992 

Additionally, we have read the statement of the Honorable Ed 
Pastor, Congressman from Arizona's Second District, the statement 
of Carol A. Bacon, the Director of the Office of Tribal Services, 
Bureau of Indian Affairs, Department of the Interior, and have 
examined the Pascua Yaqui Indians-Arizona-Retrocession Proclamation 
of Civil and Criminal Jurisdiction. 

The Office of Indian Programs has also coordinated a response to 
the proposed legislation from faculty scholars in the Departments 
of American Indian Studies, Linguistics, Anthropology, and Law . 

We are fully aware that the Pascua Yaqui Tribe has its own distinct 
language, maintains the power to tax, power to exclude, power to 
maintain law and order through its own tribal court system, and 
generally enjoys all the inherent attributes of a sovereign nation 
except those that have been specifically divested by the United 
States Congress under it's plenary authority . 

The Pascua Yaqui Tribe is a federally recognized tribe by virtue of 
P.L. 95-375 which, by its terms, places the Tribe on a par with 
those tribes coalescing their legal status pursuant to the Indian 
Reorganization Act of 1934 (48 Stat. 484). The Bureau of Indian 
Affairs has sought to distinguish the Pascua Yaqui Nation from 
other tribes under the legal fiction that it is a "created" and not 
a "historic" tribe. Yet the Indian Reorganization Act makes no 
such distinction. The Bureau's actions really seek to isolate the 
Yaqui people from their historical communion. The anthropological 
evidence is clear that the Pascu• Yaqui are not merely an 
aggregation of adult Indians living on the same reservation. They 
form a unique American Indian community with historic antecedents 
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in both the United States and Mexico. Their tribal identity is no 
mere recent creation. 

Many of our history's past legal justifications for removing Indian 
peoples from their lands rested upon the doctrine that the 
indigenous aggregations of individuals were "wandering hordes" not 
entitled to possess all the land they saw from horseback. Thus, 
all native groups were treated as having simply a right of 
occupancy. Indeed, the dispossession of land and relocation of 
Indians occurred often without regard to preserving their 
continuity to an original homeland. But, as with most tribes in 
the southwestern United States, the Pascua Yaqui have maintained a 
close connection to their ancestral territory. 

Therefore, it is the position of this office that there is no legal 
or anthropological justification for sequestering the Pascua Yaqui 

~~w.~~-in a box devoid of essential governmental services. The 
ponsibility of the United states government requires the 
f this bill. 

Ro rt Alan Hershey 
A junct Professor of Indian Law 
Special Projects Coordinator 
Office of Indian Programs 
University of Arizona 

RAH:cen 



128 

THlliNiusnY Of 

ARIZONA 
'IIICSONARIZONA 

Jla. Barbara Roblee 
SUbc~ittee on Native ~ican Affaire 
1522 Longworth Houaa Office Building 
Waabin;ton, D.c. 20515-6201 

Dear Chairaan and Keabara or tha cc .. ittee: 

llay 14, 19!13 

OUr office haa. bean approaChed by the Pascua Yaqui Tribe for 
our co.aenta raqarding H.R. 734. I fully aupport the efforta of 
the Paacua Yaqui people in the paaeava of this bill. 

Tha anthropoloqical evidence ia clear that tha Paacua Yaqui 
are a pacpla not aaraly an avqraqation of adult Indiana living on 
the aaaa r ... rvation. They fora a diatinot Aaarican Indian 
c_.,ity with historic antecedents in Jlexioo. It caMOt be said 
in the plain sanae of tha worda that their tribal identity or 
paoplabood vas a raoant creation. They are a tribe of ~ican 
Indiana. 

The Paacua Yaqui ara a Federally racownbad tribe. Conqreaa 
has previously apokan on the iaaua of Federal racoqnition of thia 
tribe. 

The Pasqua Yaqui Indian people [ ) are racoqnized aa, 
and declared aligil>la, on and attar the data of tha 
anactaant of thia Act [ ) , for the aarvicaa and 
aasiatanca provided to Indiana bacauaa of their statue aa 
Indiana by or through any departaant, aqency, or 
inatruaantality of tha United Stataa or under any statute 
of tha united States. 

25 u.s.c. lJOOf(a) The Bureau's distinction batvaan hiatorio and 
created tribes ia a created ravulatory barrier to tha tribe's 
alivibiUty for aervicaa and asaiatanca inconsiatant with ConiJraaa' 
recoqnition. 

The Bureau's distinction ia rooted in Section 16 or tha Indian 
Racrqanization Act of 1934 (IRA). 48 Stat. 984. Tha IRA aakea no 
~reaa diatinction between hiatoric and created tribes. Rather, 
eaction 16 atataa: "[a]ny Indian tribe, or tribea, reeidinv on the 
aaaa raaervation, ahall have the rivht to orqaniza for ita ca.aon 
-lfare, • Tha IRA vaa ~reaaly aaanded to extend ita 
provisions to tha Paaqua Yaqui tribe. 25 U.s.c. 1300f(l>). Thus, 
the Paaqua Yaqui are "any tribe" within the aaaning of section 16. 
Section 16 doaa not state that only those tribes which are daaaed 
•historic" will be ali9ibla for Federal eervicaa or reCOIJftiaed as 
having the sovaraiqn attributes of Aaarican Indian tribes. 

A\\_ 
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The Pascua Yaqui are an American Indian tribe who are 
recognized by congress. The Bureau of Indian Affairs has opposed 
the pending bill upon a legal inference which is not directly 
expressed in the IRA . Nor, is the inference necessarily warranted 
by a plain reading of the IRA. The recognition of the Pascua Yaqui 
as a historic trib~ will provide the tribe with needed services on 
their reservation . 

Sincerely, 

~~~ 
Fred Lomayesva 
Assistant Director 
Office of Indian Programs 

PKL:MHW 
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May 21, 1993 

Comments of the Pascua Yaqui Tribe 
in Support of H.R . 734 

Dear Chairman Richardson: 

BROWN & B A IN 
A P ARTN£RSHIP ASSOCIAT[ O 

INITH A LAW CORI>ORATIO "' 

PA LO .-..LTO. CALI FORN IA ~4306 

On behalf of the Pascua Yaqui Tribe of Arizona, I write to 
support strongly the passage of H.R. 734, which is essential to• 
clarify the legal status of the Pascua Yaqui Tribe for purposes 
of its administration by the Bureau of Indian Affairs (BIA). 

As you know, H.R . 7 34 would (i) reaffirm the status of the 
Pascua Yaqui Tribe as a historic tribe, retaining all attributes 
of its inherent sovereignty which have not been limited by 
federal legislation, and (ii) extend the enrollment deadline to 
apply for membership in the Pascua Yaqui Tribe for an additional 
three year period, in accordance with the need of the Tribe to 
determine its own membership. Furthermore, H. R. 734 provides 
moral acknowledgment of the status of the Pascua Yaqui Tribe as a 
distinct group of people indigenous to the SoUthwest, who have a 
separate identity as "Yoeme," the People, that predates European 
contact, and who continue to possess a sacred body of tribal 
knowledge regarding what is now Southern Ari zona and Northern 
Mexico . Importantly, H.R. 734 is supported by settled principles 
of Indian Law and coincides with the long-stated federal policy 
to promote tribal self-government. 

1. _Reaffirm Status as "Historic Tribe" 

By reaffirming the Pascua Yaqui Tribe's status as a 
"historic tribe," H.R. 734 would dispel the misconception 
perpetuated by the BIA that the Pascua Yaqui Tribe is a "created 
tribe" with limited powers of self-government delegated by the 
federal government. This misconception has interfered with the 
sovereign right of the Pascua Yaqui Tribe to govern itself 
according to the mandate of federal law, including the Indian 
Reorganization Act (25 u.s.c. § § 461-479, hereinafter "IRA") and 
the Indian Self-Determination Act. 

Importantly, H.R. 734 would recognize the inherent sovereign 
status of the Pascua Yaqui Tribe. This result is compelled by 
the fact that there does not appear to be any legal support for 
the BIA's "created" versus "historic" tribe distinction in the 
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current law, and even if such support could be shown,. the 
"created tribe" categorization is clearly not applicable to the 
Pascua Yaqui Tribe. 

The BIA interprets a 1934 Solicitor's opinion dealing with 
the voting rights of Indian people on different types of 
reservations and a 1936 Solicitor's memorandum on the disparate 
sovereign capacities of different tribal groups, as establishing 
two types of tribal organizations--"historic" and "created"-­
that have aifferent powers and rights under the law. These old 
Solicitor's opinions were based on the 1934 version of § 16 of 
the. IRA (codified at 25 U.S.C. §476), which provided at that time 
that "(a]ny Indian tribe, or tribes, residing on the same 
reservation, shall have the right to organize for its common 
welfare," and that such a tribe could adopt its own Constitution 
and bylaws, to become effective when ratified by "a majority vote 
of the adult members of the tribe, or of the adult Indians 
residing on such reservation." Although S 16 has never contained 
language supporting a "created" versus "historic" tribe 
distinction or recognized different rights and privileges among 
tribes, the BIA administratively created such a distinction. The 
BIA now argues that a "created tribe" is merely a "commun.ity of 
adult Indians" who reside together on trust land and have a 
limited entitlement to certain "privileges and immunities" that 
derives from the federal interest in "benefiting Indians," rather 
than the historical status of the group. See BIA Legal Review of 
Proposed Constitutional Amendments to the Pascua Yaqui Tribal 
Constitution, December 1991 (hereinafter "BIA Legal Review") at 
2. The BIA argues against passage of H.R. 734 on the basis that 
the Pascua Yaqui Tribe constitutes such a community of "adult 
Indians" devoid of inherent governmental authority. 

In 1988, however, Congress amended that portion of § 16 upon 
which the BIA had relied. That section now reads: "Any Indian 
tribe shall have t .he right to organize t"or its common welfare, 
and may adopt an appropriate Constitution and bylaws . . . which 
shall become effective when ratified by a majority vote of the 
adult members of the tribe or tribes ... " 25 u . s.c. S 476(a). 
The legislative history behind this amendment clarifies that it 
was intended to delete the reference to residence on a 
reservation. Section 479 of the IRA considers "the Indians 
residing on one reservation" as a "tribe," and thus§ 476(a), as 
amended, clarifies that any tribe within the meaning of the IRA 
is entitled to equal treatment for purposes of that Act. See 
1988 u.s. Code cong. & Adm. News at 3908. Thus, the old 
Solicitor's opinions have no meaningful basis given the current 
language of § 16 of the IRA. 
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It is true, of course, that under S 479 of the IRA, an 
individual may be considered an "Indian" if the person has no 
affiliation with a tribe but is of at least one-half degree of 
Indian blood. ~ F. Cohen, Handb9ok of Federal Indian LaW (1982 
ed.) at 23. This definition was sustained by the supreme Court 
in United states y. John, 437 u.s. 634, 649-50 (1978), a case 
that the BIA now points to in support of its "created" versus 
"historic" tribe distinction. See BIA Legal Review at 2. United 
States v. John dealt with the legal status of an individual of 
Choctaw blood who resided on trust land of a splinter group of 
~ Choctaw tribe that had remained in Mississippi as individual 
lan~ owners rather than as a formal tribal unit, and had not had 
continuous relations with the federal government as a tribe. 

The Pascua Yaqui Tribe is a federally-recognized sovereign 
entity that has existed as a formal tribal government since "time 
immemorial." Both tribal tradition and anthropological evidence 
prove that while Yaqui people, like many other Southwestern 
tribes, have historically settled on both sides of what is now 
the United states-Mexico border, they are a group of native 
people indigenous to the Southwest, including southern Arizona. 
It is true that much of the "recent" (i.e.; 20th century) 
movement of the Yaqui people to the areas around Tucson, Phoenix 
and Yuma was necessitated by the genocidal campaign of the 
Mexican government against the Yaqui people in the late 19th and 
early 20th century. However, this does not render the Pascua 
Yaqui Tribe· a group of individual "Mexican immigrants," as the 
BIA would argue. Rather, the Pascua Yaqui Tribe has always 
maintained the historical characteristics of its indigenous 
roots, including a traditional language, religion, clan structure 
and community political structure, and those roots are deeply 
embedded in the history of this region, existing long before 
European contact and long before the United States government. 

The BIA's designation of the Pascua Yaqui Tribe as a 
"community of adult Indians" that possesses only limited powers 
of governance delegated by the federal government seriously 
infringes upon the inherent sovereignty of the Pascua Yaqui 
Tribe, and undermines the Congressional Act of 1978 that 
conferred federal recognition to the Pascua Yaqui Tribe and thus 
recognized their sovereign status. Nor is there any reason for 
the BIA to argue that the Pascua Yaqui Tribe cannot meet the 
designation of "historic" tribe set forth in the federal 
"Procedures for Establishing that an American Indian Group Exists 
as an Indian Tribe." ~ 25 C.F.R. Part 83. These regulations 
specifically exempt tribes and communities that are "already 
acknowledged as such and are receiving services from the Bureau 
of Indian Affairs." See 25 C.F . R. § 83.3(b). 
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By conferring federal recognition, Congress implicitly found 
the Pascua Yaqui Tribe to be a historic tribe entitled to 
exercise all the rights and privileges of such a tribe. The BIA 
is required to conform its actions to the Congressional mandate. 
It may not "reconsider" the recognized status of the Pascua Yaqui 
Tribe. H.R. 734 merely clarifies the sovereign status of the 
Pascua Yaqui Tribe and requires the BIA to treat the Pascua Yaqui 
Tribe on the same basis as other federally-recognized tribes. 
H.R. 734 is essential to the self-government of the Pascua Yaqui 
Tribe. 

In summary, it is clear that the Pascua Yaqui Tribe is--and 
has been--a "historic tribe" in every sense of the term. The 
Pascua Yaqui Tribe has existed since "time immemorial" and its 
powers derive from its inherent sovereignty, not from delegations 
of federal authority. See United States v. Wheeler, 435 U.S. 
313, 322-23 {1978) {"[t]he powers of Indian tribes are, in 
general, 'inherent powers of a limited sovereignty which has 
never been extinguished'" and are not powers delegated by express 
Acts of Congress). The Pascua Yaqui Tribe currently exercises 
all functions of a sovereign tribal government, including the 
power to tax and otherwise regulate on its reservation, the power 
to establish tribal courts to govern tribal members and civil 
governance of non-members engaging in activities on the 
reservation, the power to contract with the federal government to 
assume primary responsibility under various health, education and 
welfare programs, and the power to establish its own government, 
Constitution, by-laws and tribal codes. The BIA's resistance to 
the Pascua Yaqui Tribe's exercise of its inherent tribal powers 
has created numerous problems and simply must not be tolerated. 

2. Extend Membership Deadline. 

H.R. 734 would serve the added purpose of allowing the 
Pascua Yaqui Tr i be to define i ts own membership for an additional 
three year period . As the Supreme Court held in Santa Clara 
Pueblo v. Martinez, 436 u.s. 49, 72 n.32 (1978), "(a] tribe's 
right to define its own membership for tribal purposes has long 
been recognized as central to its existence as an independent 
political community . " 

• • • • • 
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I appreciate the opportunity to express these comments 
regarding H.R. 734. The relevant legal analysis compels passage 
of this important legislation, and the Pascua Yaqui ·Tribe of 
Arizona strongly encourages the Committee to pass H.R. 734. 

Should you have any questions, please do not hesitate to 
contact me. 

Chairman Bill Richardson 
Subcommittee on Native American Affairs 

1522 Longworth House Office Building 
Washington, D.C. 20515-6201 

TELECOPIED - (202) 226-0522 
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